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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available 
to the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural 
Marketing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the 
Commodity Exchange Act (7 U.S.C. Chapter 1), the Grain 
Standards Act (7 U.S.C. 71 et seq.), the Packers and Stockyards 
Act, 1921 (7 U.S.C. 181 et seq.), the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 499a et seq.), and the United 
States Warehouse Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as ‘“‘Agriculture Decisions.’’ They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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Agricultural Marketing Agreement Act, 1937 


CarNnaTIon Company v. Eart L. Butz, Secretary of Agri- 
culture. Civil No. 73 — 436. Decided January 14, 
1974. Allocation provisions of Order 124 — applica- 
tion of to plaintiff's operations from January 1970 
through January 1972 — Determination as to wheth- 
er such application was “not in accordance with law.”’ 
After considering the evidence ‘‘in the light most 
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Where plaintiffs sought a review of an administrative ruling of the Judicial Offic- 
er (32 A.D. 1004), and the parties made cross-motions for summary judg- 
ment, the court heldthat the Judicial Officer’s ruling was in accordance with 
law. Summary judgment was granted defendant, plaintiff's motion for 
summary judgment was denied and the action dismissed on its merits. 


Attorneys for plaintiffs: 


La Berteau & McLaughlin 
New York, N. Y. 
Michael Gold, Flemington, N. J. 


Attorneys for defendant: 


Paul J. Curran, U. S. Attorney 
Pamela Davis, Assistant U. S. Attorney 
Southern District of N. Y. 

John H. Sandor, U. S. Dept. of Agriculture 
Washington, D. C. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


73 Civ. 2464 (MP) 
PoLLack, Judge 
OPINION 


This action is brought pursuant to 7 U.S.C. § 608c (15) (B) for 
judicial review of an administrative ruling of a Judicial Officer of 
the United States Department of Agriculture. The parties have 
made cross-motions for summary judgment; there are no issues of 
material fact in dispute. 


Plaintiffs are engaged in the business of receiving, handling, 
processing, selling and distributing milk in the New York— New 
Jersey Milk Marketing area. That area is regulated by the 
defendant Secretary of Agriculture Earl Butz through the office of 
the ‘‘Market Administrator of Order No. 2’’, described more fully 
below. 


The decision of the Judicial Officer, complained of herein, in 
substance upheld a determination by the Market Administrator 
that plaintiffs had inadequately priced, in effect, certain milk 
which had been in inventory at the end of June 1968, by reporting 
for it a price classification which was lower than the class of its 
actual use by the handlers. This resulted in a payment by them to 
a market-wide settlement fund of less than the price payable for 
actual utilization of the product in question. Plaintiffs were or- 
dered to pay the indicated deficiency into that fund and seek now 
to recover the differential paid. The claims total approximately 
$85,000.00. 
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Background of the controversy 


The milk industry has long been regulated by an extensive and 
complicated network of statutes emanating from the Agricultural 
Marketing Act of 1937, 7 U.S.C. §§ 601 et seg. Milk marketing 
orders issued under the Act provide for the classification of milk 
in accordance with the form in which or the purpose for which it is 
used, and for the payment to all producers delivering milk to all 
handlers under a particular order of uniform minimum or ‘“‘blend”’ 
prices for all milk delivered.' A thorough examination of the 
regulatory scheme is not necessary for present purposes. ’ 


Pursuant to the Act, the Secretary of Agriculture issued an 
“‘order’’— ‘‘Order No. 2’’— under which the Market Administrator 
was given power to oversee the regulation and classification of 
milk, and to establish the ‘‘blend”’ price for the milk as required 
by the Act. It is the amendment of this ‘‘Order No. 2”’ that is at 
the core of this litigation. 


The actual system of classification and pool-pricing under the 
‘‘old” order, before the amendments, was fairly simple: at the end 
of each month, the handlers classified their milk in inventory 
according to certain classes, as outlined in the regulations. See 
C.F.R. § 1002.37 (1968 ed.).* On the basis of this initial 
classification, the handlers paid fixed sums per hundredweight of 
milk into the marketwide pool for payment to the producers. The 
Market Administrator then had the power to adjust these classi- 
fications if the milk in inventory at the end of any month was in 
fact later put to a different class use than that reported by the 
handlers in their initial classification. For example, milk initially 
classified by the handlers as ‘‘Class II”’ milk would, if actually put 
to a ‘Class I’’ use, be reclassified by the Market Administrator as 
“Class I’’ milk. The initial classification might have reflected an 
anticipated use of lower or higher value than the ultimate actual 
use thereof by the handlers. The reclassification by the Market 
Administrator according to actual use thus resulted in the handler 
paying either additional sums to, or receiving a refund from, the 


1. For a more extensive description of the Act, its aims, and its purposes, see 
Queensboro Farm Products v. Wickard, 137 F.2d 969 (2d Cir. 1943). 

2. The entire area of milk regulation has long puzzled the Courts in this Circuit 
and elsewhere. See, e.g., Dairymen’s League Cooperative Assn. v. Brannan, 173 
F.2d 57 (2d Cir. 1949)(L. Hand, Ch.J., ‘‘stunned and confounded” by the 
‘verbal mazes” of the milk regulatory orders); Crowley’s Milk Co. v. Brannan, 
198 F.2d 861 (2d Cir. 1952). 

3. For example, milk that was utilized for cheese was in a different class than 
milk utilized for cream. 
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marketwide pool, depending upon whether the adjustment 
resulted in a determination that there initially had been either an 
underpayment or overpayment.‘ In June 1968, the basic class 
prices per hundredweight were as follows: Class I, $6.39; Class II, 
$4.773; Class III, $3.978. The final result of the classifications 
with adjustments was to assure that each handler ultimately paid 
the producer for milk according to its actual use. ° 


In 1968, extensive amendments to the ‘order’ were 
promulgated by the Secretary of Agriculture, and after a hearing 
duly held, the amendments were ratified and became effective 
July 1, 1968. The effect of the amendments was basically to 
change the classification system from a three-tier to a two-tier 
system; products formerly in Class III were placed in a new Class 
II, while a number of former Class II and Class III products were 
placed in Class I. Furthermore, a change was made in the method 
of classifying closing inventories from one allowing the handler to 
elect a tentative classification based on intended use (with final 
classification based on actual use) to one classifying inventory 
according to whether it is held at the end of the month in package 
or bulk form, with no later change in classification based upon 
actual use by the handler. However, the same objective of the 
“old” order—i.e., classifying milk in accordance with the form of 
its actual utilization—is nonetheless generally achieved under the 
‘‘new”’ order, through provisions for a system of allocation set 
forth in the ‘‘new”’ order. See 7 C.F.R. § 1002.45(a) (7), (1969 
ed.). Section 8c (5) (A) of the Act (7 U.S.C. § 608c(5) (A)) ex- 
pressly provides that pricing shall be based on the use of milk, 
and the ‘‘new’’ Order fully complies with that mandate. 


In shifting the classes of product, the amendments necessitated 
a one-month transitional period so that inventory on hand at the 
end of June 1968 would be classified compatibly with the ‘‘new”’ 
Order; accordingly, a transitional formula was devised to 
facilitate the switch in systems. Although complex almost to the 
point of mystification, nothing in any administrative or 
authoritative explanation of the intent and effect of the tran- 


sitional formula and the manner of its application contradict the 


4. An alternative method of adjustment under the ‘‘old’’ Order No. 2 involved 
the addition of a ‘fluid skim differential’’ to the classification. 7 C.F.R. 
§ 1002.43 (1968 ed.) The effect of this adjustment was the same as the 
reclassification system, namely, to assure that there would be a proper allocation 
of the amounts to be paid to the producers. 

5. This method of pooling was discussed and approved by the Supreme Court in 
United States v. Rock-Royal Cooperative, Inc., 307 U.S. 533 (1939). 
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meaning and the interpretation thereof given to it by the agency, 
viz., that utilization of the product became the ultimate criterion 
of price payable therefor. 


Plaintiffs contend that the amendments to Order No. 2 allowed 
them to make their initial classification of the milk on hand on 
June 30, 1968 the final classification thereof and the basis on 
which they were to be charged for their June closing inventory, 
i.e., as Class II, and that they were privileged to dispose of this 
inventory in a use in July that was Class I (both under the “‘old”’ 
order’s provisions) with no additional charge.* However, the 
Market Administrator, purporting to act under the ‘“‘old”’ order, 
adjusted plaintiff’s initial June 30th classifications to reflect the 
actual use to which the milk was ultimately put. Some of the 
adjustments were made as soon as the reports were received, 
while others were made months later, after audits were completed, 
based on the form in which the milk was actually used in July by 
the handlers. Since the actual uses were in classes that called for 
higher payments than reported by the handlers, the Market 
Administrator ordered the handlers to pay the differential to the 
settlement fund. Plaintiffs protested the billing of the ad- 
justments; they argued that the provision for the one-month 
transition period contained in the amendment expressly allowed 
them to make a final, non-reviewable classification of their milk in 
inventory at the end of June 1968, even if that milk would in fact 
later be put to a higher price-class use. Accordingly, on June 26, 
1970, they filed a petition with the Department of Agriculture 
pursuant to 7 U.S.C. § 608c(15) (A), challenging the Market Ad- 
ministrator’s actions. A hearing was held before an Ad- 
ministrative Law Judge, who filed a decision on January 23, 
1973 concluding that the actions of the Market Administrator 
were proper and lawful, and that the petition should be dismissed. 
Reargument was denied on March 6, 1973. Pursuant to federal 
regulations (37 Fed. Reg. 28475; 38 Fed. Reg. 10795), the matter 
was then referred to the Judicial Officer for final decision. On May 
15, 1973, the Judicial Officer filed a 73-page opinion affirming the 
previous decision, denying the relief requested and dismissing the 


6. The position of one of the plaintiffs herein, Tuscan Dairy, differs somewhat 
from that of the others. Tuscan apparently did not recognize the supposed 
“loophole” in the amendments until after they had already classified their June 
milk. Once awakened to the contention of the others, Tuscan communicated with 
the Market Administrator and attempted to downgrade its June 1968 inventory. 
The Market Administrator refused to allow the change, saying that there was no 
mistake in the initial classification that would merit the switch, and the Judicial 
Officer upheld the action of the Market Administrator. 
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petition. The nub of the ruling of the Judicial Officer is expressed 

in his conclusions as follows: 
(T)he classification and pricing provisions of the Order in 
effect prior to the July 1 amendments expressly applied to 
all milk received from producers during the month of June, 
irrespective of when it was utilized; and no change in those 
classification and pricing provisions applicable to milk 
received in June was made by the July 1, 1968, amendments. 
Hence the Market Administrator had no choice but to apply 
all of the provisions of the ‘‘old’’ Order and regulations to the 
milk received in June. Under such provisions in effect in 
June, final classification could not be determined by the 
Market Administrator until the actual utilization of the milk 
in July. 

The Instant Proceeding 


Pursuant to 7 U.S.C. § 608c (15) (B), this Court’s jurisdiction 
is confined to examining whether the decision of the Judicial 
Officer was ‘‘in accordance with law.”’ United States v. Mills, 315 
F.2d 828 (4th Cir. 1963), cert. denied, 375 U.S. 819 (1963); 
Beatrice Creamery Co. v. Anderson, 75 F. Supp. 363 (D. Kan. 
1947). Accordingly, this Court’s role is quite narrow; no de novo 
hearing can be held, nor may this Court draw its own independent 
inferences and conclusions from the record below. See Lewes 
Dairy, Inc. v. Freeman, 401 F.2d 308 (3d Cir. 1968), cert denied, 
394 U.S. 929 (1969). 

It is thus clear that the resolution of this case hinges on whether 
the amendments to Order No. 2 effective July 1, 1968, were in- 
terpreted within the applicable law and the regulations ad- 
ministered accordingly. The relevant portion of those amend- 
ments, describing the procedure to be used during the transition 
period between the ‘‘old”’ and ‘‘new”’ orders stated, in pertinent 
part: 

Provided, That for the first month of operation under this 
amended order such pounds of skim milk shall be subtracted 
from Class 1-A if classified as Class I-A, I-B, or II in the pre- 
ceding month and from Class II if classified as Class III in 
the preceding month; ..... 7C.F.R.§ 1002.45 (a) (7). 

The Judicial Officer’s statement of the issue before him suc- 
cinctly summed up the opposing contentions of the parties: 

If the word classified means the classification initially 
reported by the handler on his report, the form in which the 
milk was actually used in July is immaterial, and the 
petitioners prevail. On the other hand, if the word 
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“‘classified’”’ in this section means the final classification as 
determined by the Market Administrator, then the 
petitioners will have to pay for their June inventory of milk 
(received from producers in June) in accordance with the 
form in which the milk was actually utilized in July, and the 
respondent prevails. 


Therefore, it is for this Court to determine whether the Judicial 
Officer’s decision, upholding the Market Administrator, was 
supported by substantial evidence. 


That the decision below was supported by substantial evidence 
is clear beyond peradventure of doubt. Moreover, it is manifest 
that the plaintiffs’ proposed interpretation of the transition period 
formula failed to give effect to the requirements of the Act and the 
Secretary’s purpose to conform thereto by a chain of regulations 
to be read together. Plaintiffs necessarily concede that the classi- 
fication procedure under both the “‘new”’ and the ‘‘old”’ orders pro- 
vided for some sort of adjustment by the Market Administrator to 
insure uniformity of pricing and equality of allocation. But 
plaintiffs contend that a one-month interregnum was created in 
the transitional step from one method to the other. If that were 
so, it is contended that the Market Administrator was without 
power to close that “‘loophole’’ ex post facto. 

The fact that a peculiar gap was created in the regulations 
would not in and of itself defeat plaintiffs’ claim, even if it resulted 
in an unforeseen windfall to plaintiffs. Neither ‘“‘loopholes’’ nor 
‘“‘windfalls”’ are judicial catch-phrases necessitating a finding of 
per se unreasonableness. See Menendez v. Republic of Cuba, 
suai oe (2d Cir. 1973), slip op. at 5244. It is for the 
rulemakers and not the Courts to amend such provisions, if and as 
necessary. Cf. Lewyt Corp. v. Commissioner, 349 U.S. 237 
(1955). And it is undisputed that the Market Administrator 
cannot sua spontechange an order promulgated by the Secretary. 
See Dairymen’s League Cooperative Assn. v. Brannan, 173 F.2d 
57 (2d Cir. 1949). 


Here, however, it can scarcely be said that plaintiffs’ in- 
terpretation of the amendment was clearly either evident from the 
text or took account of all the relevant elements written into the 
regulations. At best the plaintiffs’ reading is one conceivable, 
though strained, interpretation. In such circumstances, the law is 
clear that the more reasonable of two possible interpretations 
should be chosen by the Administrator and, a fortiori, by the 
Courts. Dairymen’s League Cooperative Assn. v. Brannan, 
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supra. The Act itself mandates that milk should be classified ‘‘in 
accordance with the form in which or the purpose for which it is 
used,’’ and prices should be fixed according to such ‘‘use 
classification.’”” 7 U.S.C. § 608c(5) (A). Thus, the plaintiffs’ 
reading of the amendments would, if nothing else, run counter to 
the expressed purposes and mandate of the Act. See also Wind- 
ham Creamery, Inc. v. Freeman, 350 F.2d 978 (3d Cir. 1965), 
cert. denied, 382 U.S. 979 (1966); Waddington Milk Co. v. 
Wickard, 140 F.2d 97 (2d Cir. 1944). Furthermore, the word 
‘‘classified’’, as used previously under the “‘old’’ order, had always 
referred to the adjusted classification ultimately set by the 
Market Administrator. See7 C.F.R. § 1002.30 (1968 ed.). There 
is nothing to suggest that any different meaning should be 
ascribed to the same word used in similar context, merely because 
the time period involved was different. The Market Ad- 
ministrator’s actions and the Judicial Officer’s subsequent af- 
firmance, were consistent with long standing policy, practice, and 
the language of the Act keying classification to actual use of the 
milk product and prescribing uniformity. As such, the decision of 
the Judicial Officer was clearly ‘“‘in accordance with law.”’ 


The plaintiffs’ motion for summary judgment is denied and the 


defendant’s cross motion for summary judgment is granted and 
the action is dismissed on the merits with costs to the defendant 
against the plaintiffs. 

So ORDERED. 


COURT DECISION 


CARNATION CoMPANY v. EARL L. Butz, Secretary Or AcrRICUL- 
TURE. Decided January 14, 1974. 


Allocation provisions of Order 124 — application of to plaintiff's operations 
from January 1070 through January 1972 — Determination as to whether 
such application was ‘“‘not in accordance with law”’ 


Where plaintiff sought a review of a ruling of the Judicial Officer (32 A.D. 1068), 
contending that the ruling was not in accordance with law, the court, after 
considering the evidence ‘‘in the light most favorable to plaintiff’’, held 
that the Judicial Officer’s ruling was in accordance with law. Defendant’s 
motion for summary judgment was granted and the case was dismissed. 


Attorneys for plaintiff: 
Thomas A. Davis and 
Hugh E. Gallagher, Portland, Oregon 


Attorneys for defendant: 
Sidney I. Lezak, U. S. Attorney, and 
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Vinita Jo Neal, Assistant U. S. Attorney, 
Portland, Oregon 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 
Civil No. 73 — 436 
SxopiL, Judge 


OPINION 


Plaintiff, Carnation Company, appeals from a ruling of the 
Judicial Officer pursuant to the Agricultural Marketing 
Agreement Act of 1937, 7 U.S.C. § 608c (15) (B), as amended. 
Plaintiff contends that the ruling was not in accordance with law 
and the administrative record lacks substantial evidence to 
support the holding that plaintiff's cost of milk was uniform as to 
all handlers as required by § 608c (5) (A) of the Act. The ruling of 
the Judicial Officer and the record are filed with this Court. 


Defendant moves for summary judgment pursuant to Fed. F. 
Civ. P. 56(b). 


Plaintiff was afforded a hearing before an Administrative Law 
Judge. Upon consideration of the evidence and briefs, the Ad- 
ministrative Law Judge issued a recommended decision denying 
the plaintiff relief. The Department of Agriculture’s Judicial 


Officer concurred with the Administrative Law Judge and 
dismissed the petition. 


The parties agree that the function of this Court is to determine 
whether the Judicial Officer’s ruling was ‘“‘not in accordance with 
law.’’ 7U.S.C. § 608c (16) (B). The issue presented was whether 
the Market Administrator’s application of the allocation 
provisions of Order 124 to plaintiff’s operations from January, 
1970, through January, 1972, was in accordance with law. 


Before the February 1, 1972, amendment, Federal Milk Market 
Order No. 124 required the Market Administrator to combine the 
two plants of plaintiff for a combined pool obligation. Section 
1124.7 of the Order referred to a handler ‘‘in his capacity as the 
operator of one or more pool plants’’. Section 1124.45 ordered that 
the Market Administrator ‘‘shall compute the skim milk and 
butterfat in each class at all pool plants of such handler. . .” 
Section 1124.46 ordered the Market Administrator to assign or 
allocate the total receipts ‘‘for each handler’’. 


The Market Administrator was required to apply the Milk 
Order to the plaintiff. He could not alter the Order to meet 
changing practices and conditions. 
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Plaintiff participated in the hearings from which the original 
Milk Order was created. Application of the original Order 
disclosed that plaintiff was being charged more by the combined 
pool obligation than it would have been charged if each plant had 
been computed individually. A public rule-making proceeding was 
held, and the Milk Order was amended to provide for computation 
by plant instead of by handler. The amendment did not apply to 
the period in dispute. 


A change in a regulation as a result of experience or new 
developments does not alter the validity of the original regulation. 
A policy once formulated in accordance with law is not unlawful 
because of the change. General Ice Cream Corp. v. Benson, 113 F. 
Supp. 107, 109 (N.D. N.Y. 1953), aff'd 217 F.2d 646 (2nd Cir. 
1954). 


The actions of the Market Administrator in combining the 
separate handler reports of plaintiff's plants did not impose a 
penalty upon the plaintiff nor destroy the price uniformity with 
other handlers in contravention of § 608c (5) (A) of the Act. Order 
prices for milk assigned to each class of utilization do not differ 
among handlers. Bailey Farm Dairy Co. v. Anderson, 157 F.2d 
87 (8th Cir. 1946), cert. denied 329 U.S. 788 (1946). The effect of 


the Order is uniform to all handlers in the same position as 
plaintiff. 


If there is substantial evidence to support the ruling, the 
Judicial Officer’s order is final and conclusive. The Court may not 
weigh the evidence and substitute its independent findings. Since 
this involves an interpretation of an administrative regulation, 
the interpretation given by the administrative body becomes 
controlling unless it is plainly erroneous or inconsistent with the 
regulations. Udall v. Tallman, 380 U.S. 1, 16 (1965). 


I have considered the evidence in the light most favorable to the 
plaintiff. I find there is substantial evidence to support the ruling 
of the Judicial Officer. The Judicial Officer’s ruling was in ac- 
cordance with law. 

ORDER OF DISMISSAL 
(Dated January 17, 1974) 


Based upon the Opinion and Order granting defendant’s motion 
for summary judgment, it is 


ORDERED that this case is dismissed. 
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Commodity Exchange Act 


Cox, Joun M. CEA Docket No. 216. Speculative trades — 
exceeding maximum limits — Failure to properly 
prepare trading cards — Suspension 


Dean Witter & Co., Inc.CEA Docket No. 197. Custom- 
ers’ funds — undersegregation of — Suspended 
sanction 


PROFESSIONAL Commopity Service, Inc. and THEopoRE W. 
Lorp, Sr. CEA Docket No. 193. Failure to meet 
minimum financial requirements — Denial of applica- 
tion for registration by corporation — Cease and 
desist order against corporation — Termination of 
proceeding against Theodore W. Lord, Sr., now 
deceased, without action 


(No. 15,613) 
In re DEAN WirTTER & Co., INcoRPORATED, CEA Docket No. 197. 
Decided 
February 1, 1973. 


Customers’ Funds— Undersegretation Of— Suspended Sanction 


Where the stipulation of respondent has been accepted in connection with its 
violation of the Act and regulations, the Order herein is issued. 


Darrold A. Dandy, for complainant. 
Stephen F. Selig, New York, N. Y., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. Chapter 1), instituted by a complaint 
and notice of hearing issued on August 31, 1972. It is alleged in 
the complaint that the respondent Dean Witter & Co., In- 
corporated, wilfully violated sections 4d and 4g of the Commodity 
Exchange Act (7 U.S.C. 6d, 6g), and sections 1.20, 1.21, 1.22, 
1.23, 1.32 and 1.35 of the regulations thereunder (17 CFR 1.20, 


1.21, 1.22, 1.23, 1.32, and 1.35). ‘ 
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No hearing has been held in this proceeding. The respondent 
has filed a stipulation under section 0.4(b) of the rules of practice 
(17 CFR 0.4(b)) in which it (1) admits the facts hereinafter set 
forth in paragraphs 1 and 2 of the Findings of Fact, (2) admits for 
the purpose of this proceeding and for such purposes only the 
remaining facts set forth in the Findings of Fact, and (3) waives 
oral hearing on the charges in the complaint and the report of the 
Referee and consents to the entry, without further proceeding, of 
the order contained herein. 


FINDINGS OF FACT 


1. Respondent Dean Witter & Co., Incorporated, a Delaware 
corporation with offices at 45 Montgomery Street, San Francisco, 
California 94104, is now, and was at all times material herein, a 
registered futures commission merchant under the Commodity 
Exchange Act and so engaged in business. 


2. At the times hereinafter stated, respondent Dean Witter & 
Ce , Incorporated, in the regular course of its business as futures 
commission merchant, carried accounts of customers who traded 
in commodity futures on contract markets subject to the 
provisions of the Commodity Exchange Act and the regulations 
thereunder. Such accounts, the trading therein, and the handling 
and disposition of funds in connection therewith, were subject to 
the provisions of the said Act and regulations. At all such times, 
the respondent corporation had to its credit with banks or other 
depositories, money and securities in varying amounts, held in 
segregated accounts and identified as customers’ funds, 
representing deposits of margin by and trading profits accruing to 
such customers. 


3. During the periods between July 21 and September 3, 1971, 
and September 6 and October 7, 1971, the respondent corporation 
was continuously undersegregated in amounts ranging from 
$15,684.39 on September 2, 1971, to $413,768.51 on August 2, 
1971, that is throughout the periods specified above, the total 
amount of. customers’ funds held in segregation as above 
described, was from $15,684.39 to $413,768.51 less than the 
amount necessary to pay all credits and equities due to such 
customers. 


4. On each business day during the periods specified above, the 
respondent corporation prepared and kept a record purporting to 
show the amount required to be held in segregation, and the 
amount segregated, which record indicated that the respondent 
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corporation had in excess funds in segregation, whereas, in truth 
and in fact, the said firm was undersegregated as specified above. 


5. The respondent corporation at all times material herein had 
available in its general accounts funds more than adequate to 
cover any undersegregation in regulated accounts and to meet all 
obligations to customers. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that, as alleged in the complaint, the respondent Dean 
Witter & Co., Incorporated, wilfully violated sections 4d and 4g of 
the Commodity Exchange Act (7 U.S.C. 6d, 6g) and sections 
1.20, 1.21, 1.22, 1.23, 1.32 and 1.35 of the regulations thereunder 
(17 CFR 1.20, 1.21, 1.22, 1.23, 1.32 and 1.35). The complainant 
states that the administrative officials of the Commodity Ex- 
change Authority have carefully considered the stipulation 
submitted by the respondent. The administrative officials believe 
that the prompt entry of the proposed order would constitute a 
satisfactory disposition of this case, serve the public interest and 
effectuate the purposes of the Act. The complainant recommends, 
therefore, that the stipulation be accepted and the proposed order 
be issued. It is concluded that the complainant’s recommendation 
should be adopted. 


The sanction in this case is much less than I would impose in a 
litigated case involving these violations. However, as stated in 
In re Arthur N. Economou, CEA Docket No. 167, p. 186, fn. 120 
(Decision filed January 15, 1973): 


In a case where a consent order is agreed to by the parties, there 
is no record or argument to establish the basis for the sanction. 
It may seem less severe than appears warranted because of 
problems of proving the allegations of the complaint or because 
of mitigating circumstances not revealed to the * * * Judicial 


Officer. 


It goes without saying that ‘‘Consent orders issued without a 
hearing will be given no weight whatsoever in determining the 
sanction to be imposed in a litigated case.’’ In re Arthur N. 
Economou, supra, p. 186, fn. 120. 


ORDER 


1. The registration of respondent, Dean Witter & Co., In- 
corporated, as futures commission merchant under the Com- 
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modity Exchange Act is suspended for a period of 10 days. 

2. The respondent is prohibited from trading on or subject to 
the rules of any contract market for a period of 10 days, and all 
contract markets shall refuse all trading privileges to the 
respondent during this period. Such prohibition and refusal shall 
apply to all trading done and positions held directly or indirectly 
by the said respondent. 


3. The above ordered sanctions, however, are suspended and 
shall not become effective unless, within three years from the date 
of issuance of this order, and after opportunity for hearing, the 
said respondent is again found to have violated the Commodity 
Exchange Act or the regulations thereunder. If such a violation is 
found, a supplemental order may be issued in this proceeding 
against the said respondent, without further notice, implementing 
the provisions of paragraphs 1 and 2 above, which shall be in 
addition to any sanction which may be imposed as a result of such 
subsequent violation. 


(No. 15,614) 


In re PRoFEssIONAL ComMmopiTy SERVICE, INc. and THEODORE W. 
Lorp, Sr. CEA Docket No. 193. Decided January 25, 1974. 


Minimum financial requirements — failure to meet — Stipulation of res- 
pondent corporation — Application for registration by corporation — denial 
of — Cease and desist order against respondent corporation — Termination 
of proceeding against respondent Theodore W. Lord, Sr., now deceased, 
without action 


Where respondent corporation Professional Commodity Service, Inc., wilfully 
omitted to state in its financial report the material facts required to be 
stated therein and, further, does not meet the financial requirements of the 
Act, this respondent's application for registration as a futures commission 
merchant under the Act is denied. 


Darrold A. Dandy, for complainant. 
David R. Johnson, Denver, Colorado, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 





PROFESSIONAL COMMODITY & T. W. LORD, SR. 
Cite as 33 A.D. 14 


Exchange Act (7 U.S.C. Chapter 1), instituted by a Complaint 
and Notice of Hearing which alleges that the respondent cor- 
poration, by its President, respondent Theodore W. Lord, Sr., 
filed a request for registration as a futures commission merchant 
under the Commodity Exchange Act and that (1) the applicant 
failed to meet the minimum financial requirements for registration 
pursuant to section 4f of the Act (7 U.S.C. 6f) and section 1.17(a) 
of the regulations issued pursuant thereto (17 CFR 1.17(a)), and 
(2) the applicant wilfully omitted to state a material fact required 
to be stated in such application in violation of section 6(b) of the 
Act (7 U.S.C. 9). 


Hearing on this matter was held in Denver, Colorado, on 
September 7, 1972, before Administrative Law Judge John G. 
Liebert, acting as Referee. No final Decision and Order has been 
issued and this matter has been remanded for further proceedings. 
No further hearings have been held pursuant to the order of the 
Judicial Officer issued on March 30, 1973. Respondent Theodore 
W. Lord, Sr., suffered a fatal heart attack on November 7, 1973. 
Respondent Professional Commodity Service, Inc., has filed a 
stipulation in which it (1) admits the facts hereinafter set forth in 
paragraphs 1 and 2 of the Findings of Fact insofar as they relate 
to it, (2) admits, for the purposes of this proceeding and for such 
purposes only, the remaining facts set forth in the Findings of 
Fact, (3) waives further oral hearing on the charges in the 
complaint, and (4) consents to the entry, without further 
proceeding, of a Decision and Order containing the facts admitted 
in such stipulation as the Findings of Fact, conclusions of law 
based on such Findings and the order container herein. 


FINDINGS OF FACT 


1. Respondent Professional Commodity Service, Inc., a 
Colorado corporation with offices at 1776 South Jackson, Denver, 
Colorado 80210, has applied for registration as futures com- 
mission merchant under the Commodity Exchange Act but 
registration has not been granted. 


2. Respondent Theodore W. Lord, Sr. was at all times material 
herein, president of the respondent corporation and had 
responsibility for the management of the corporate respondent. 


3. The respondent corporation has not established that it meets 
the minimum financial requirements under section 4f of the 
Commodity Exchange Act (7 U.S.C. 12a) and section 1.17 of the 
regulations issued pursuant to the Act (17 CFR 1.17). The 
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respondent corporation’s current liabilities exceeded its current 
assets by approximately $9,000.00 on November 17, 1971, and it 
lacked approximat ly $5,000.00 on July 23, 1971, $19,000.00 on 
November 17, 1971, $2,800.00 on March 31, 1972, and $5,000.00 
on April 10, 1972, of having enough working capital to meet such 
minimum financial requirements. 


4. The respondents, in connection with the respondent cor- 
poration’s application for registration as futures commission 
merchant, filed with the Commodity Exchange Authority a 
financial report on Form 1-FR, which purported to show the 
firm's financial condition as of July 23, 1971. The respondent 
wilfully omitted to state in such report material facts required to 
be stated therein. Such omitted material facts were as follows: 

a. On July 23, 1971, the respondent drew a check to the order of 

respondent Theodore W. Lord, Sr., for $15,000.00 on the 

respondent firm’s general funds bank account, which check was 
subsequently negotiated by respondent Lord. 


b. On July 23, 1971, the respondent corporation obtained a loan 
from the Security National Bank, Denver, Colorado, in the 
amount of $5,000.00 which, by the terms of the promissory note 
signed by the respondent corporation, was due and payable on 


October 21, 1971, with interest at the rate of 7 percent per 
annum. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that the respondent Professional Commodity Service, 
Inc., as charged in the complaint, (1) has not established that it 
meets the minimum financial requirements under section 4f of the 
Commodity Exchange Act (7 U.S.C. 6f) and section 1.17 of the 
regulations (17 CFR 1.17); (2) does not now meet such minimum 
financial requirements; (3) wilfully omitted to state in a report 
filed with the Commodity Exchange Authority a material fact 
required to be stated therein, in violation of section 6(b) of the 
Commodity Exchange Act (7 U.S.C. 9); (4) is unfit to engage in 
the business of futures commission merchant, and that (5) the 
respondent corporation’s application for registration as a futures 
commission merchant should be denied under the provisions of 
section 8a of the Commodity Exchange Act (7 U.S.C. 12a). 


The complainant states that due to the death of respondent 
Theodore W. Lord, Sr., the administrative officials of the 
Commodity Exchange Authority believe that this proceeding 
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should be terminated without action as to him and that the 
prompt entry of the proposed order as to respondent Professional 
Commodity Service, Inc., would constitute a _ satisfactory 
disposition of this case, serve the public interest and effectuate 
the purposes of the Act. The complainant recommends, therefore, 
that the stipulation be accepted and the proposed order be issued 
as to respondent Professional Commodity Service, Inc. It is 
concluded that the complainant’s recommendation should be 
adopted. 


ORDER 


1. Effective upon the thirtieth day after the date of this order, 
respondent Professional Commodity Service, Inc., is prohibited 
from trading on or subject to the rules of any contract market for 
a period of 1 year, and all contract markets shall refuse all trading 
privileges to the said respondent during this period. Such 
prohibition and refusal shall apply to all trading done and 
positions held directly or indirectly by said respondent, either for 
its own account or as the agent or representative of any other 
person or firm, and also to all trading done and positions held 
indirectly through persons or firms owned by the respondent. 


2. Effective upon the date of service of this order, respondent 
Professional Commodity Service, Inc., shall cease and desist 
from: 

(a) Willfully making any material false or misleading 
statement in any report or application filed under the 
Commodity Exchange Act. 


(b) Willfully omitting to state any material fact in 
connection with any such application or report. 


(c) Willfully causing, aiding, counseling, commanding or 
inducing any person, to engage in any act or practice 
from which the said respondent is directed to cease 
and desist by this order. 


3. The application of respondent Professional Commodity 


Service, Inc., for registration as futures commission merchant is 
denied. 


A copy of this Decision and Order shall be served on each of the 
parties and on each contract market. 
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(No. 15,615) 
In re Joun M. Cox. CEA Docket No. 216. Decided January 30, 
1974. 


Speculative trades — exceeding maximum limit — Failure to properly pre- 
pare trading cards — Suspension 


Where respondent violated the Act and regulations in connection with his floor 
broker operations in corn futures, respondent is suspended as a registrant 
under the Act for a period of 60 days. 


Richard W. Davis, for complainant. 
Robert P. Howington, Jr., Chicago, Ill., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under Sections 6(b) and (c) of 
the Commodity Exchange Act (7 U.S.C. 9 and 13b), hereinafter 
referred to as the Act, instituted by a complaint and notice of 
hearing filed by the Assistant Secretary of Agriculture on October 
2, 1973. 


The complaint alleges in substance that the respondent made 
speculative trades in corn futures in excess of the maximum limits 
established by the Commodity Exchange Commission and failed 
to properly prepare trading cards showing his purchases of corn 
futures thereby wilfully violating Sections 4a and 4g of the 
Commodity Exchange Act (7 U.S.C. 6a and 6g), Section 150.11 of 
the orders of the Commodity Exchange Commission (17 CFR 
150.11) and Section 1.35 of the regulations under the Commodity 
Exchange Act (17 CFR 1.35). 


The complaint was served upon the respondent by mail on 
October 4, 1973. Section 0.9(a) of the rules of practice (17 CFR 
0.9(a)) provides in pertinent part: ‘‘Within 20 days after service of 
the complaint, the respondent shall file, in triplicate, with the 
hearing clerk, an answer ” The letter of the Hearing Clerk, 
United States Department of Agriculture, which transmitted the 
complaint, notified the respondent ‘‘You will have twenty days 
from the receipt of this letter within which to file with the Hearing 
Clerk an original and three copies of your answer.’’ No answer has 
been filed. 


This decision is issued in accordance with the provisions of 
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Section 0.9 of the rules of practice under the Commodity Ex- 
change Act (38 F.R. 22381).' 


FINDINGS OF FACT 


1. The respondent, John M. Cox, an individual whose business 
address is c/o A. J. Riffel and Co., 141 West Jackson Boulevard, 
Room 1040, Chicago, Illinois 60604, is now and was at all times 
material herein, a member of the Chicago Board of Trade and a 
registered floor broker under the Act. 


2. The Chicago Board of Trade, 141 West Jackson Boulevard, 
Chicago, Illinois 60604, is now and was at all times material 
herein a duly designated contract market under the Act. 


3. The transactions referred to herein relate to the purchase 
and sale of corn futures contracts on the Chicago Board of Trade. 
Such contracts could have been used for hedging transactions in 
interstate commerce in corn or the products or byproducts 
thereof, or for determining the price basis of transactions in in- 
terstate commerce in corn, or for delivering corn sold, shipped, or 
received in interstate commerce. 


4. On or about May 21, 1973, the respondent made speculative 


trades for his own account in corn futures on the Chicago Board of 
Trade, which were in excess of the maximum permissible limits 
established by the order of the Commodity Exchange Commission 
(17 CFR 150.11), as follows: 


In Bushels 
Future Purchases Sales 
May 795 ,000 545,000 
July 3,455 ,000 4,015,000 
December 1,490,000 1,255,000 


Total 5,740,000 5,815,000 


1. On November 12, 1973, complainant filed a motion to adopt, pursuant to 17 
CFR 0.9, a proposed decision which was filed with the motion. The motion, 
together with the proposed decision, were served upon respondent in the manner 
provided in 17 CFR 0.22. 

On December 7, 1973, respondent, by his attorney, filed a response to com- 
plainant’s motion which states in part that respondent ‘‘neither objects to nor 
acquiescences in the motion and proposed decision but reserves any rights which 
he may have to appeal any decision or Order entered herein.’’ Since this response 
does not constitute an answer as contemplated by Section 0.9 of the Rules of 
Practice under the Act the matter was referred to the undersigned Ad- 
ministrative Law Judge for issuance of a decision without further procedure or 
hearing. 
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5. On or about May 21, 1973, respondent failed to properly 
prepare trading cards showing his purchases and sales of corn for 
future delivery. Respondent failed, on every such card, to show 
the commodity traded; failed, on many cards, to show the identity 
of the opposite floor broker; and failed, on some cards, to show the 
identity of the opposite clearing firm. 


6. The order of the Commodity Exchange Commission (17 CFR 
150.11) provides in pertinent part: ‘‘(b) Daily trading limit. The 
limit on the maximum amount which any person may buy, and on 
the maximum amount which any person may sell, of corn, on or 
subject to the rules of any one contract market during any one 
business day is 3,000,000 bushels in any one future or in all 
futures combined.’”’ This order was promulgated under the 
provisions of Section 4a of the Act (7 U.S.C. 6a). 


7. Section 1.35 of the regulations under the Commodity Ex- 
change Act provides in pertinent part ‘‘(d) Members of contract 
markets: Each member of a contract market who, in the place 
provided by the contract market for the meeting of persons 
similarly engaged, executes purchases or sales of any commodity 
for future delivery on or subject to the rules of such contract 
market, shall prepare regularly and promptly a trading card or 


other record showing such purchases and sales. Such trading card 
or record shall show his own name, the name of the member firm 
clearing the trade, the date, price, quantity, commodity and 
future, and shall clearly identify the opposite floor broker or floor 
trader with whom such transaction was executed, and the op- 
posite clearing member (if, in accordance with the rules or practice 
of the contract market such opposite clearing member is made 
known to him).”’ This regulation was promulgated under the 
authority of Section 4g of the Act (7 U.S.C. 6g). 


CONCLUSIONS 


The facts admitted by the respondent by his failure to answer 
the complaint clearly show that he wilfully violated Section 4a of 
the Act (7 U.S.C. 6a) and Section 150.11 of the orders of the 
Commodity Exchange Commission (17 CFR 150.11) by exceeding 
the maximum permissible daily trading limits by nearly 3 million 
bushels, and wilfully violated Section 4g of the Act (7 U.S.C. 6g) 
and Section 1.35 of the regulations under the Commodity Ex- 
change Act (17 CFR 1.35) by failing to record required in- 
formation on each and every trading card he prepared on May 21, 
1973 for purchases and sales of nearly 6 million bushels of corn. 
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Accordingly, it is concluded that the following order is proper and 
should be issued in the circumstances. 


ORDER 


1. Effective immediately, respondent John M. Cox, shall cease 
and desist from making speculative trades in futures which are in 
excess of the maximum permissible limits established by the 
orders of the Commodity Exchange Commission. 


2. Effective on the 30th day after the date this order becomes 
final, respondent John M. Cox is prohibited from trading in any 
commodity on any contract market for 60 days and all contract 
markets shall deny trading privileges to the said respondent for 
that period. Such prohibition and denial shall apply to all trading 
done and positions held directly by the said respondent, either for 
his own account, or as the agent or representative of any other 
person or firm, and also to all trading done and positions held 
indirectly through persons or firms owned or controlled by the 
said respondent, or otherwise. 


3. Effective on the 30th day after the date this order becomes 
final, the registration of respondent John M. Cox as a floor broker 
is suspended for 60 days. * 


4. Pursuant to the amended rules of practice governing 
proceedings under the Commodity Exchange Act, this decision 
and order become final without further procedure 35 days after 
service hereof, unless appealed to the Secretary by a party to the 
proceedings within 30 days after service, as provided in Section 
0.16 and Section 0.18 of the amended rules of practice published in 
the Federal Register of August 20, 1973, (38 F.R. 22381). 


5. A copy of this decision and order shall be served on each of 
the parties and on each contract market. 


% The Decision and Order became final January 30, 1974. --Ed. 
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AGRICULTURE DECISIONS 
Packers and Stockyards Act, 1921 


ALTSHELER, JOE v. TEpDD F. RicHArpson, P&S Docket No. 
4660. Order upon reconsideration 


Aurora PackincG Co., Inc. P&S Docket No. 4885. Consent 


BAKER, GLEN. P&S Docket No. 4843. Bonding require- 
ments — Failure to meet — Suspension 


CenTrRAL Coast Meats, Inc. AND HAROLD AND Harry S. 
Harp. P&S Docket No. 4618. Dual ownership and 
operation — Unfair practices — Packer engaging in 
business as dealer — Absence of competition be- 
tween buyers — Cease and desist order 


Durst, S. V. P&S Docket No. 4829. Bonding require- 
ments — failure to meet 


Ek City Livestock Auction AND Bitty G. Cook. P&S 
Docket No. 4861. Accounts and records — Insuffi- 
cient funds checks — Deficiencies in Custodial 
Account — Failure to pay net proceeds when due — 
Suspension 


Guutot Packine Co., Inc. P&S Docket No. 4797. Failure 
to pay when due — Insufficient funds checks ................ 33 


Hooper Auction Company, Inc. P&S Docket No. 4673. 
Dismissal without prejudice — Modification of rates 
and charges withdrawn 


MartTeEN, GERALD D. v. CHARLES CoFrFMAN. P&S Docket 
No. 4836. Dismissal — Settlement between parties 


Miter, JAMES J. P&S Docket No. 4700. Accounts and 
records — Misuse of Custodial Account — Failure 
to remit net proceeds — Unfair and deceptive prac- 
tices: — .SRSPERSION so) kid cio ws seep wd Poss bb arweegeg hes of 53 


Miter, KenNetTH W. and Watter L. HumpuHiet. P&S 
Docket No. 4721. Accounts and records — False 
and incorrect weights — Back-balancing of scales — 
Suspension 

Mitter, KENNETH W. and Wa ter L. Humpuiet. P&S 
Docket No. 4721. Order granting motion to change 
effective date of suspension 


Mititer, James J. P&S Docket No. 4700. Stay order 
pending outcome of court appeal 


New York Meats & Provisions, Inc. P&S Docket No. 
4774. Consent order 


Novy, FRANK v. WESTERN Iowa Farms Co.,d/b/a MARTIN 
Bros. & Co.P&S Docket No. 4693. Agency establish- 
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AGRICULTURE DECISIONS — Cont. 
Packers and Stockyards Act, 1921 - Cont. 


ed — Unauthorized act of agent with beneficial 
results accepted by principal who cannot escape its 
burdens — ratification of by principal — Reparation 
for balance due 


PocaHontas Propucers Coop. Association. P&S Docket 
No. 4845. Consent order 


Propucers Livestock ExcHANGE, Inc. d/b/a CATTLEMEN’S 
Livestock Commission Co. P&S Docket No. 4841. 
Consent order — Suspension 

Roicer, Perry v. Unitep Stockyarps Cor. and FARMERS 


Union MarketTING & Processinc Assoc. P&S Docket 
No. 4832. Alleged failure to account truly and cor- 
rectly — Burden of proof unsustained — Dismissal 


Sprinc VALLEY SALEs Co., Inc. P&S Docket No. 4879. 
Consent order 


Stapr, Aucust E. P&S Docket No. 4864. Consent order 
Sunsurst CaTttLeE Co. P&S Docket No. 4887. Consent 


WeyAnpT, Larry P. P&S Docket No. 4786. Consent 
order — Suspension 


(No. 15,617) 


FRANK Novy v. WEsTERN Iowa Farms Co. d/b/a MartTIN Bros. & 
Co.P&S Docket No. 4693. Decided January 2, 1974. 


Agency established — Unauthorized act of agent with beneficial results ac- 
cepted by principal who cannot escape its burdens — ratification of by 
principal — Reparation for balance due 


Where complainant acted as agent for respondent and where respondent ratified 
the act of its agent with respect to the animals in issue herein, respondent 
Western Iowa Farms Co. is liable to complainant for the balance due in 
the amount of $3,758.09 for which reparation is awarded. 


Counterclaim — Damages disallowed 


Where respondent failed to prove that its losses were due to any fault of com- 
plainant, damages are disallowed. 


Complainant pro se. 
Victor J. Lich, Jr., Omaha, Nebr., for respondent. 
John J. Casey, Presiding Officer. 
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Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. § 181 et seqg.). Ina 
complaint filed February 24, 1972 and an amended complaint filed 
June 1, 1972, complainant alleged the following: on November 15, 
1971, one Nieman, an employee of respondent at Omaha, 
Nebraska, phoned complainant at LaJunta, Colorado, and placed 
an order with complainant to purchase ten loads of feeder cows; 
the cows were to be tested for brucellosis in Colorado; the cows 
were to be consigned in respondent’s name from LaJunta, 
Colorado to respondent at the Union Stock Yards, Omaha, 
Nebraska; complainant was to hire the truckers but respondent 
was to pay them; respondent was to pay complainant a com- 
mission of 25c per cwt. plus the purchase price of the cows and the 
cost of the brucellosis tests; due to a snow storm, some of the 
cows were held over a few days in LaJunta, Colorado and the 
respondent agreed to pay the feed bill on account of such holding 
Over; one cow died at the stockyards in LaJunta, Colorado and 
respondent agreed to pay for it; each trucker received an envelope 
containing the appropriate purchase invoice and health cer- 
tificate, and complainant instructed the truckers to deliver each 
envelope to the respondent at Omaha, Nebraska; none of the ten 
truck loads were refused by respondent when they reached the 
stockyards in Omaha, Nebraska; however, respondent sold 87 
head in complainant’s name without complainant’s consent. 
Complainant alleged on his amended complaint that his costs 
were as follows: 


$90,680.78 purchase price of cows 
1,022.53 commission 
421.00 cost of testing cows 
310.20 feed bill 
$92 434.51 Total 


and that he received only $88,015.23 from respondent. The 
complainant claimed reparation in the amount of $5,019.52, the 
difference between complainant’s alleged costs of $93,034.75 on 
his original complaint less the amount received from respondent. 


A copy of the complaint and a copy of the investigation report 
prepared by the Packers and Stockyards Administration and filed 
in this proceeding pursuant to the rules of practice (9 CFR 
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§ 202.40) were served on respondent on August 16, 1972. A copy 
of the investigation report was served on the complainant on 
August 31, 1972. 


Respondent timely filed an answer and counterclaim dated 
August 28, 1972, alleging the following: on November 15, 1971, 
complainant was instructed to purchase stock cows not to exceed 
$205.12 per head, and of comparable quality to cows that the 
complainant had purchased for respondent the previous two 
weeks; the cows were to have health certificates covering 
brucellosis and each load of cows was to be identified with the 
health certificates so that they could be shipped into Iowa from 
Omaha; the purchase sheets for the cows were to accompany each 
load; the quality of the cows was not as ordered, and many of 
them were killer cows suitable only for slaughter; the average cost 
of the cows per head was far in excess of the order; the purchase 
invoice and health certificates did not accompany each load of 
cows in violation of the order; the respondent has not received all 
of the purchase invoices, which violates § 201.44 of the Packers 
and Stockyards Act, and respondent had to rely on erroneous 
telephone information to obtain costs of the cows; Nieman on 
behalf of respondent rejected all of the cows as soon as he saw the 
quality of the cows and partial costs were available; when Nieman 
rejected the cows, the complainant instructed Nieman to “‘do the 
best you can.’’ The respondent’s counterclaim in the amount of 
$3,786.73 is for respondent’s loss on 155 head. Respondent 
requested an oral hearing. 


Complainant filed a late reply to the answer and counterclaim of 
the respondent. The reply, dated October 20, 1972, was viewed by 
the respondent and his attorney prior to the oral hearing, and the 
reply is accepted as part of the record of this case without ob- 
jection. In his reply, complainant denied he was told not to exceed 
the price per head of the previous week’s orders. Complainant 
alleged he was to use his own judgment as to quality and price of 
the cows, which is the same manner he had purchased cows for the 
respondent in the previous-weeks. Complainant alleged he was not 
aware of the reason for the brucellosis test and did not know the 
respondent intended to ship the cows to Iowa. Complainant 
generally denied the allegations of the answer and counterclaim of 
respondent. 


An oral hearing was held in Omaha, Nebraska on January 24, 
1973 before Roger L. Sherman of the Office of the General Counsel 
of this Department. Complainant appeared at the hearing without 
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counsel, and respondent was represented by Victor J. Lich, Jr., 
Esq., Omaha, Nebraska. Three exhibits were offered by the 
complainant and received in evidence. Twenty-two exhibits were 
offered by the respondent and received in evidence. The presiding 
officer reserved a ruling on the respondent’s motion to allow into 
evidence a document consisting of feed bills to be offered after the 
close of the hearing and as part of the evidence in support of 
respondent’s counterclaim; the document, consisting of six pages, 
and a copy of a cancelled check for the amount of the feed bills 
have been offered without objection from the complainant, and 
are hereby received and marked respondent’s exhibit J. The 
respondent objected to several documents offered in evidence 
after the close of the hearing by the complainant concerning in- 
surance charges on the grounds the documents do not pertain to 
the respondent and are not relevant; the respondent’s objection is 
hereby sustained. 


After the close of the hearing, the complainant submitted by 
letter dated February 16, 1973, an amendment to his complaint 
to add to his claim against the respondent $1,198.60 on account of 
telephone calls, legal fees and other expenses; respondent ob- 
jected to it. Complainant’s amendment is untimely and is hereby 


denied in accordance with the rules of practice (9 CFR §§ 202.39 
(c) and 202.6 (d)). 


FINDINGS OF FACT 


1. Complainant Frank Novy at all times material herein was 
engaged in business as a dealer, buying and selling in commerce 
livestock, either on his own account or as the agent of others, with 
his principal place of business at Friend, Kansas, and was so 
registered under the Act with the Secretary of Agriculture. 


2. Respondent Western Iowa Farms Co., a corporation doing 
business in the name of Martin Bros. & Co., at all times material 
herein was engaged in business as a market agency, buying and 
selling livestock on commission, operating on Union Stock Yards, 
Omaha, Nebraska, and was so registered under the Act with the 
Secretary of Agriculture. 


3. Norman A. Nieman, a self-employed individual, not a 
party herein, at all times material herein authorized by respond- 
ent to order and reject cattle for it, on November 15, 1971, or- 
dered by phone, 7 to 9 truckloads of cows on behalf of respondent 
to be purchased by the complainant in Colorado. It was agreed 
between Nieman and Novy that the cows were to be tested for 
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brucellosis in Colorado and trucked to the respondent at the 
Union Stock Yards in Omaha, Nebraska; the health certificates 
covering the brucellosis tests were to accompany and be identified 
with the cows; the complainant was to hire the truckers and the 
respondent was to pay them; the respondent would pay the 
complainant the purchase price of the cows plus 25c per cwt. 
commission and the cost of the brucellosis tests. The respondent 
did not order killer cows suitable only for slaughter. 


4. On Monday, November 15, 1971 complainant purchased 
129 cows for the respondent at LaJunta Livestock Commission 
Co., LaJunta, Colorado. These 129 cows weighed 121,715 pounds 
and the purchase price was $27,054.95. The 129 cows were tested 
for brucellosis on Tuesday, November 16, 1971. These cows 
arrived in 3 truckloads at the stockyard in Omaha, Nebraska, on 
Thursday, November 18, 1971. An employee of the respondent 
saw these cows at the stockyard in Omaha and found them to be 
acceptable. 


5. On Tuesday, November 16, 1971, complainant purchased 
247 cows for respondent at Winter Livestock Commission Co., 
LaJunta, Colorado. These 247 cows weighed 241,045 pounds and 
the purchase price was $53,223.48. A snowstorm delayed the 


testing of the cows for brucellosis. On November 19, 1971, 
complainant had 240 of the 247 cows tested for brucellosis. Some 
of the cows had been tested for brucellosis before they were 
purchased; however, the 7 cows not so tested for complainant 
could not be identified as having been tested before purchase. One 
cow died at the stockyard in Colorado. On Saturday, November 
20, 1971, these cows arrived in six truckloads at the stockyard in 
Omaha, Nebraska. 


6. Respondent’s agent Nieman was not at the stockyard on 
Saturday when the last six truckloads of cows arrived. He saw the 
cows on Sunday, November 21, 1971. On Monday, November 22, 
1971, he telephoned complainant and complained about the 
quality of the cows. During or after this telephone conversation, 
Nieman orally ordered another truckload of cows for respondent. 
On November 24, 1971, complainant purchased one truckload 
containing 44 cows. These 44 cows weighed 46,255 pounds and the 
purchase price was $10,222.35. The 44 cows were tested for 
brucellosis on November 24, 1971 and were received by re- 
spondent on November 25, 1971. Nieman found this last 
truckload of 44 head to be acceptable. 


7. Respondent, by check dated November 24, 1971, in the 
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amount of $18,029.29, paid what respondent believed was the 
purchase price of 82 cows, plus complainant’s commission. Re- 
spondent, by letter dated November 29, 1971, admitted that the 
complainant purchased an additional 250 cows for respondent and 
by two checks totaling $55,546.92, paid the complainant what 
respondent thought was the purchase price, complainant’s 
commission, and the cost of the brucellosis tests on these 250 
cows. All of these 332 cows were sold by respondent in re- 
spondent’s name as owner. None of the cows were shipped by 
respondent into Iowa. 


8. On November 24, 1971, the respondent sold 2 cows in the 
complainant’s name to an order buyer. On November 25, 1971, 
the respondent sold 2 cows in the complainant’s name to a 
packing company. On November 30, 1971, respondent sold 37 
cows in the complainant’s name to a farmer. One cow died. On 
December 3, 1971, the respondent sold 42 cows in complainant’s 
name to a farmer, 2 cows died, and one injured cow was sent toa 
packing company. These 45 cows came from several truckloads. 
Respondent rejected all these 87 cows on the basis that they were 
killer cows suitable only for slaughter. Respondent paid com- 
plainant the sale proceeds of these 87 cows by two checks totalling 
$14,439.02, after deducting an amount for respondent’s com- 
mission, sale costs, transportation costs and transportation 
insurance costs. 


9. Respondent did not receive all of the purchase sheets from 
the complainant; however, respondent paid the complainant a 
total of $88,015.23 which is broken down by cost of 332 cows, 
commission, brucellosis test cost, and sale proceeds from the 87 
cows, as follows: 


$72,501.36 cost of 332 cows 
824.85 commission 
250.00 cost of brucellosis tests 


14,439.02 sale proceeds from the 87 cows 
$88 015.23 Total 


Respondent paid the truckers their fees on all ten truckloads. 


10. The informal complaint was filed within 90 days of accrual 
of the cause of action alleged therein. 


CONCLUSIONS 


It is clear that complainant acted as agent for respondent in 
buying the animals in question and shipping them to Omaha. 
Failure to reimburse an agent for the full amount of the purchase 
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price plus costs of livestock purchased on order, constitutes an 
unjust practice in violation of the Act on the basis of which 
reparation may be awarded. Southwest Cattle Co. v. Betts, 28 
A.D. 426 (1969); 9 CFR 201.43 (c). 


The evidence is in conflict with respect to the substance of a 
certain phone call between complainant and respondent’s agent 
Nieman. Respondent contended that its agent Nieman rejected all 
the animals, and that complainant then in substance requested 
respondent to sell them as his agent for his account. Complainant 
denied that respondent rejected any of the animals, and testified 
that he (complainant) had other ‘‘outlets’’ in or near Omaha to 
whom he could have sold the animals if respondent had rejected 
them, so that he would have no reason to request respondent to 
sell them for his account. 


The only testimony as to what words were used in that phone 
call, was Nieman’s testimony, “‘and I said, ‘they don’t fit the 
order at all and they are not tested the way I ordered them and I 
can’t send them to Iowa,’ and he told me he’d picked them out, I’d 
have to make out the best I could.”’ Possibly, the two men had 
two different understandings of what was intended by the words 
they used. 


It is undisputed that respondent sold for its account 332 of the 
animals. It is also undisputed that after the time when Nieman (so 
he testified) rejected all the animals bought on November 15 and 
16, he ordered another truckload from complainant. Further, with 
respect to the 87 animals which respondent sold for complainant’s 
account, respondent contends that it rejected these on the basis 
that they were “killer cows,’ suitable only for slaughter, and not 
suitable for sale to farmers; yet only two of those animals were 
sold to a packer and most of them were sold to a farmer and an 
order buyer. Further, Nieman stated in his affidavit (Exhibit B to 
the investigation report) that he called Novy severai times about 
purchase invoices that he had not received; if he had rejected all 
the animals when he first inspected them and was seiling them for 
Novy’s account, he would have no use for such invoices. 
Respondent’s conduct is inconsistent with its contentions. 


We must conclude that, if the animals complainant bought on 
November 15 and 16 were other than what were ordered by 
respondent through Nieman, and if Nieman intended to reject all 
those animals, Nieman did not make such a rejection clear to 
complainant, and that his failure to do so, coupled with 
respondent’s subsequent conduct, amounted to a ratification of 
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complainant’s purchases. 


As applied to the law of agency, ratification is the adoption or 
affirmance by a person of a prior act which did not bind him, but 
which was done or professed to be done on his account, thus 
giving effect to the act, as to some or all persons, as if originally 
authorized. The doctrine applies to the ratification of the act of 
an agent in excess of his authority or the act of one who pur- 
ports to be an agent but is really not. The well-established rule 
is that if one not assuming to act for himself does an act for or in 
the name of another upon an assumption of authority to act as 
the agent of such other, even though without any precedent 
authority whatever, and if the person in whose name the act was 
performed subsequently ratifies or adopts what has been so 
done, the ratification relates back and supplies original 
authority do the act. 


* * 


As a rule, if the principal, before changing his position to his 
prejudice, decides not to ratify an unauthorized act by the 
retention of the benefits thereof, he should return anything he 
may have received as a result of the unauthorized act. If, witha 


full knowledge of all material facts, he does not make restitution 
and return the fruits of the unauthorized act within a reasonable 
time, but retains, uses, or disposes of what he has received, he 
will be deemed to have ratified the act of the agent, unless such 
restoration would be a fruitless gesture, that is to say, of no 
practical value to the other party. * * * 


A principal, after receiving information that an act has been 
done without actual or apparent authority by one purporting to 
act as his agent on his behalf, is not bound by that act under the 
law of agency unless !.2 ratifies the act; but he may and must 
elect to repudiate or ratify such act promptly or at least within a 
reasonable time. He cannot, by holding his peace, have the 
benefit of the unauthorized act or contract if it should afterward 
turn out to be profitable, and yet retain a right to repudiate it if 
otherwise. 

* * * 

* * * 

In order that it may be effective to relieve the principal from 
liability for the unauthorized act of one assuming to act as his 
agent, the repudiation of such act must not be uncertain or 
equivocal. * * * 
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3 Am Jur 2d 548—549, 563—564—565, Agency §§ 160, 177, 
178. 


In the absence of consent on the part of the third person in- 
volved in a transaction with one acting on behalf of another 
without authority, a principal cannot ratify a part of the agent’s 
unauthorized act without ratifying the whole transaction. 
Accordingly, the principal cannot ratify that part of the 
transaction which is advantageous to himself while repudiating 
the burdensome part, and the principal may not make the 
ratification conditional upon his suffering no loss. + * * 


* * * 


In accordance with the rule that the principal must ratify the 
whole of the agent’s unauthorized act or none of it, and cannot 
accept its beneficial results and at the same time escape its 
burdens, as discussed supra § 77, it is well settled that, as a 
general rule, if a principal with full knowledge of all the material 
facts takes and retains the benefits of the unauthorized act of an 
agent he thereby ratifies such act, with the liabilities and 
burdens resulting therefrom. « « x 


* * * 


The general rule that a principal who accepts, or fails to restore, 
the benefits of an agent’s unauthorized act shall be deemed to 
have ratified the same may be applicable regardless of the 
actual intent of the principal in the particular case, and is, 
accordingly, applicable notwithstanding his protestations or 
expressions of disapproval or repudiation of his agent’s 
unauthorized act where the principal continues to retain the 
benefits which he obtained as a result of such act. * * * 


2A C.J.S. 671—672, 682—685, Agency §§ 77, 86. 


One of the animals in question died at a stockyard in Colorado; 
that cow having previously been purchased on order for 
respondent’s account, and respondent having received it through 
complainant as agent, respondent bore the risk of loss thereof. 
U.C.C. § 2-509(3). 


Respondent had the burden of proof of its counterclaim. 9 CFR 
202.49(d). See also Midwest Livestock Producers Cooperative v. 
Vincent J. Burds, 32 A.D.—___-(November 8, 1973). The 
evidence does not support respondent’s contention that its losses 
on some of the cattle which it sold for its own account, were due to 
any fault on the part of complainant. 
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Nieman testified that in the phone call in which he complained 
about the quality of the cows bought on November 15 and 16, 
complainant told him ‘‘he’d picked them out, I’d have to make out 
the best I could.”’ 


Not having found that complainant agreed to accept return of 
ownership of the cows and let respondent sell them for his ac- 
count, we can interpret this as an extension of credit for a 
reasonable time to respondent at its request through its agent 
Nieman, in that phone call. Thus, the cause of action did not 
accrue and the 90 day statute of limitations for this proceeding did 
not begin to run before either a reasonable time elapsed or it was 
made clear to complainant that respondent would not pay the full 
price advanced by complainant plus complainant’s expenses and 
commission. See Sitting Bull Auction Company v. Howard A. 
Shol, 32 A.D. (August 28, 1973). One check (Exhibit 9b of 
the investigation report) having been issued from respondent to 
complainant on December 3, 1971, in payment for some of the 
livestock, and the informal complaint having been filed on 
February 24, 1972, we find that the informal complaint was filed 
within 90 days of the accrual of the cause of action alleged therein, 
without it being necessary to fix the exact time when the cause of 
action accrued. 


Complainant had the burden of proof of his damages. Elliott v. 
Brandenburg and Kaminga, 31 A.D. 1021 (1972). The purchase 
price of the 420 cows was $90,500.78, of which the respondent has 
paid $72,501.36, plus $14,439.02, leaving a balance due to the 
complainant of $3,560.40. Complainant’s commission of 25c per 
cwt. on 409,015 pounds, the total weight of the 420 cows, is 
$1,022.54, of which the respondent has paid $824.85, leaving a 
balance due the complainant of $197.69. Complainant has failed to 
prove that he is due more than the respondent has paid for the 
cost of the brucellosis tests; therefore, additional costs on that 
account will not be ordered paid to him. Complainant has failed to 
prove the amount of his feed bill for these cows; therefore the 
costs on that account will not be ordered paid to him. 


This decision and order is the same as a decision and order by 
the Secretary of Agriculture, being issued pursuant to delegated 
authority, 37 F.R. 28475, as authorized by Act of April 4, 1940, 
54 Stat. 81, 7 U.S.C. 450c— 450g. It constitutes ‘“‘an order for the 
payment of money” within the meaning of § 309(f) of the Act 
(7 U.S.C. 210). 


That section provides that if the respondent does not comply 
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with this order within the time limit in this order, the complainant 
may within one year of the date of this order file in the district 
court of the United States for the district in which he resides or in 
which is located the principal place of business of the respondent, 
or in any State court having general jurisdiction of the parties, a 
petition setting forth briefly the causes for which he claims 
damages and this order in the premises. That section further 
provides that such suit in the District Court shall proceed in all 
respects like other civil suits for damages except that the findings 
and orders herein shall be prima facie evidence of the facts herein 
stated, and the petitioner shall not be liable for costs in the 
district court nor for costs at any subsequent stage of the 
proceedings unless they accrue upon his appeal. That section 
further provides that if the petitioner finally prevails, he shall be 
allowed a reasonable attorney’s fee to be taxed and collected as a 
part of the costs of the suit. 


On applications for reopening hearings, for rehearsings or 
rearguments of proceedings, or for reconsideration of orders, see 
9 CFR 202.57 and 202.21. 


On respondent’s right to judicial review hereof see Maly 


Livestock Commissionv. Hardin et al., 446 F.2d 4, 30 A.D. 1063 
(8C., 1971). On complainant’s right to judicial review hereof, see 
United States v. I.C.C., 337 U.S. 426. 


ORDER 


Within 30 days from the date of this order, respondent Western 
Iowa Farms Co. shall pay to complainant Frank Novy the sum of 
$3,758.09, with interest thereon at the rate of 8 per cent per an- 
num from January 1, 1972 until paid. 


Copies hereof shall be served on the parties. 


(No. 15,618) 


In re Guttitot Packine Co., Inc. P&S Docket No. 4797. Decided 
January 3, 1974. 


Failure to pay when due — Insufficient funds checks 


Where respondent violated the Act and regulations in connection with the 
‘ 
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issuance of insufficient funds checks and failure to pay in full when due for 
livestock and/or meat purchased in commerce, respondent is ordered to 
cease and desist from such violations. 


Robert J. Jenison, for complainant. 
Neal Aiford, Slidell, Louisiana, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


On May 16, 1973 the Administrator, Packers and Stockyards 
Administration, filed a complaint charging the Respondent with 
having willfully violated the provisions of the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, and the regulations 
promulgated thereunder by the Secretary of Agriculture (9 CFR 
201.1 et seq.). A copy of the Complaint together with the Rules of 
Practice were personally delivered to the Respondent on June 19, 
1973 by an employee of the Department of Agriculture. 
Respondent was notified in writing that an Answer should be filed 
within 20 days and that failure to file an Answer or to plead 
specifically to the allegations of the Complaint would constitute 
an admission of such allegations. No Answer nor pleading has 
been filed. 


On August 10, 1973 the Complainant filed a recommendation 
that a proposed order be issued. The matter was referred to 
Administrative Law Judge Dorothea A. Baker, for preparation of 
a report without further investigation or hearing pursuant to 
Section 202.9(b) and (c) of the Rules of Practice (9 CFR 202.9(b) 
and (c)). 


In view of the premises hereof and the provisions of Section 
202.9 of the Rules of Practice a decision is hereby issued without 
further procedure. 

FINDINGS OF FACT 


1. Guillot Packing Co., Inc., hereinafter referred to as 
Respondent, is a corporation with its principal place of business at 
550 Carnation Street, Slidell, Louisiana 70458. 


2. Respondent, at all times material herein was engaged in the 
business of buying livestock in commerce for purposes of 
slaughter and engaged in the business of manufacturing and 
preparing meat and meat food products for sale or shipment in 
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commerce. 


3. Respondent is, and at all times material herein, was a 
packer within the meaning and subject to the provisions of the 
Act. 


4. Respondent, in connection with its operation as a packer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce and failed to pay, when due, the 
full purchase price of such livestock. 


Dateof No. of Purchase 

Purchase Head Price Purchased at or from 

9-21-72 13 $3,204.59 Stringer Sales Barn, Columbia, Miss. 

9-28-72 8 1,568.75 Stringer Sales Barn, Columbia, Miss. 

10-04-72 10 1,362.22 Smith Bros. Stockyards, Inc., 
Poplarville, Miss. 

10-03-72 36 6,672.91 Hodges Stockyards of Alabama, 
Montgomery, Ala. 

9-29-72 11 2,466.42 Southeast Miss. Livestock Farmers Assn., 
Hattiesburg, Miss. 

10-02-72 25 4,354.11 Southeast Miss. Livestock Farmers Assn., 
Hattiesburg, Miss. 

10-06-72 414.51 Southeast Miss. Livestock Farmers Assn., 
Hattiesburg, Miss. 

10-09-72 27 4,652.37 Southeast Miss. Livestock Farmers Assn., 
Hattiesburg, Miss. 

9-26-72 28 6,570.39 Livestock Producers, Tylertown, Miss. 


As of May 1, 1973, there remained unpaid a total of $31,266.27 
for such livestock purchased. 


5. Respondent, in connection with its operation as a packer, 
on or about the dates and in the transactions set forth below, 
purchased meat in commerce and failed to pay, when due, the full 
purchase price of such meat. 


Number of Amount of 
Date pounds Check Purchased at or from 
11-13-72 7,600 $ 2,812.00 Sam Kane Whlsle Meats, 
Corpus Christi, Texas 
11-20-72 5,918 77. Sam Kane Whisle Meats, 
Corpus Christi, Texas 
11-20-72 19,891 12,214.44 Sam Kane Whlsle Meats, 
Corpus Christi, Texas 
11-27-72 8,000 2,960.00 Sam Kane Whlsle Meats, 
Corpus Christi, Texas 
11-27- 22,622 14,088.44 Sam Kane Whlsle Meats, 
Corpus Christi, Texas 
33,064 20,164.58 Dallas City Packing, Inc., 
Dallas, Texas 
20,659 12,528.90 Dallas City Packing, Inc., 
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Number of Amount of 
Date pounds Check 
Dallas, Texas 
11-08-72 33,368 19,086.55 Dallas City Packing, Inc., 
Dallas, Texas 


As of May 1, 1973, there remained unpaid a total of $86,302.40 
for such meat purchased. 


6. Respondent, in connection with its operation as a packer, on 
or about the date in the transaction set forth below, purchased 
meat in commerce, and in purported payment therefor issued a 
check which was returned unpaid by the bank upon which it was 
drawn because Respondent did not have sufficient funds on 
deposit in the account upon which such check was drawn. 


Date of Amount of 
Check Check Meat Purchased from 
11-24-72 $10,920.45 Sam Kane Whlsle Meats, Inc. 


CONCLUSION 


By reason of the facts set forth herein Respondent has violated 
Section 202(a) of the Act (7 U.S.C. 192(a)) and Section 201.43(b) 
of the Regulations (9 CFR 201.43(b)). 


ORDER 


Respondent, its officers, directors, agents and employees, 
directly or through any corporate or other device in connection 
with Respondent’s operations as a packer, shall cease and desist 
from: 


1. Failing to pay, when due, the full purchase price of livestock 
and/or meat purchased in commerce; and 

2. Issuing checks or drafts in payment for livestock and/or 
meat purchased in commerce without having sufficient funds 
available or maintaining sufficient funds on deposit in the bank 
account on which they are drawn to pay such checks or drafts 
when presented for payment. 


Such order shall become effective on the first day after this 
decision becomes final. * 


The attention of the parties is hereby directed to the revisions of 
the Rules of Practice governing proceedings under the Packers 
and Stockyards Act, published Monday, August 20, 1973, 38 FR 
22379, wherein the parties are given opportunity to file appeals, 


* The Decision and Order became final January 3, 1974. --Ed. 
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briefs, etc., to this decision. 


(No. 15,619) 


In re Ex City Livestock Auction, Inc. and Bitty G. Cook. 
P&S Docket No. 4861. Decided January 7, 1974. 


Accounts and records — incomplete or incorrect — Insufficient funds checks 
or drafts — Deficiencies in Custodial Account — Net proceeds — failure 
to pay when due — Suspension 


Where respondents violated the Act and regulations with respect tu its Custodial 
Account, accounts and records, the issuance of insufficient funds checks 
and in payment of net proceeds, respondents are suspended as registrants 
under the Act until the deficit in their Custodial Account is eliminated. 


Kenneth Vail, for complainant. 
James P. Garrett, Mangum, Okla., for respondents. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.) instituted by complaint filed on October 2, 1973, by 
the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that 
respondents have wilfully violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). 


Respondents have filed an answer in which they admit the 
jurisdictional allegations of the complaint, neither admit nor deny 
the remaining allegations, waive oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.) and 
consent to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondents. Complainant has recommended that the order 
consented to by the respondents be issued. 
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FINDINGS OF FACT 


1. (a) Elk City Livestock Auction, Inc., hereinafter referred 
to as the corporate respondent, is a corporation with its principal 
place of business located at Elk City, Oklahoma 73644. 

(b) The corporate respondent, at all times material herein, 
under the direction, contro] and management of Billy G. Cook, 
hereinafter referred to as the individual respondent, was: 


(1) Engaged in the business of conducting and 
operating the Elk City Livestock Auction, Inc., Elk City, 
Oklahoma, a posted stockyard under the Act, hereinafter referred 
to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis in commerce at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


(c) Billy G. Cook, the individual respondent, is an in- 
dividual whose address is 115 Rainbow Drive, Elk City, 
Oklahoma 73644, and who at all times material herein was: 


(1) President, manager and principal owner of the 
corporate respondent; 


(2) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 


(3) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. The corporate respondent, under the direction, control and 
management of the individual respondent, during the period from 
March 17, 1973, through June 7, 1973, used funds received as 
proceeds from the sale of livestock consigned to it for sale on a 
commission basis for purposes of its own and purposes other than 
the payment of lawful marketing charges and the remittance of 
net proceeds to consignors or shippers of livestock, and failed to 
maintain and use properly its ‘‘Custodial Account for Shippers’ 
Proceeds’’, thereby endangering the faithful and prompt ac- 
counting and payment of portions of proceeds due the owners or 
consignors of livestock in that: 


(a) (1) As of May 10, 1973, the corporate respondent had 
outstanding checks drawn on its ‘“‘Custodial Account for Ship- 
per’s Proceeds’’ in the amount of $42,672.92 and to offset such 
checks, the corporate respondent had cash in its bank account in 
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the amount of $53.06 and no deposits in transit or proceeds 
receivable, resulting in a deficiency of $42,619.86 in funds 
available to pay shippers’ proceeds. 


(2) As of June 7, 1973, the corporate respondent had 
outstanding checks drawn on its “‘Custodial Account for Ship- 
pers’ Proceeds’’ in the amount of $26,708.01 and to offset such 
checks, the corporate respondent had cash in its bank account in 
the amount of $118.36 and no deposits in transit or proceeds 
receivable, resulting in a deficiency of $26,589.65 in funds 
available to pay shippers’ proceeds. 

(b) (1) Such deficiencies were due, in part, to the ad- 
vancing of custodial account funds by the corporate respondent to 
its President, the individual respondent, during the period from 
March 17, 1973, through May 5, 1973, in five separate trans- 
actions as set forth in paragraph 2(b)(1) of the complaint. 


(2) Such deficiencies were due, in part, to the corporate 
respondent’s failure to deposit in its ‘‘Custodial Account for 
Shippers’ Proceeds,’’ within the time prescribed by the 
regulations, an amount equal to the proceeds receivable from sales 
of consigned livestock. 


3. (a) The corporate respondent, under the direction, control 
and management of the individual respondent, in connection with 
its operations as a market agency in commerce under the Act, 
during the period from May 5, 1973 through May 26, 1973, in four 
separate transactions as set forth in paragraph 3(a) of the com- 
plaint, issued checks drawn on its “Custodial Account for 
Shippers’ Proceeds’’ in purported payment of the net proceeds 
resulting from the sale of livestock consigned on a commission 
basis, which checks were returned unpaid by the bank upon which 
they were drawn because respondent did not have sufficient funds 
on deposit in the account upon which such checks were drawn. 

(b) The corporate respondent, under the direction, control 
and management of the individual respondent, on or about the 
dates and in the transactions set forth in sub-section (a) above, 
sold livestock consigned to it for sale on a commission basis and 
failed to pay, transmit or deliver to the consignors of such 
livestock by the close of the next business day after the sale 
thereof, the net proceeds from the sale of such livestock. 


4. (a) The individual respondent, in connection with his 
operations as a dealer, during the period from January 24, 1973, 
through April 4, 1973, in three separate transactions as set forth 
in paragraph 4(a) of the complaint, purchased livestock in 
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commerce, and in purported payment therefor issued checks 
which were returned unpaid by the bank upon which they were 
drawn because respondent did not have sufficient funds on 
deposit in the account upon which such checks were drawn. 


(b) The individual respondent, on or about the dates and in 
the transactions specified in sub-section (a) above, purchased 
livestock in commerce and failed to pay, when due, the full 
amount of the purchase price of such livestock. 


5. The individual respondent, in connection with his business 
as a dealer, failed to keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in his 
business as a dealer under the Act in that respondent failed to 
keep and maintain (1) a general ledger of accounts showing assets, 
liabilities, income, expenses, and net worth; (2) a cash receipts 
journal; (3) a daily record of livestock purchases and sales; (4) a 
record of checks issued; (5) a livestock inventory; and (6) monthly 
reconciliations of bank accounts. 


CONCLUSIONS 


By reason of the facts alleged in paragraph II herein, 
respondents have wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 213(a)) and sections 201.41 and 201.42 of the 
regulations (9 CFR 201.41, 201.42). 


By reason of the facts alleged in paragraph III herein, 
respondents have wilfully violated sections 304, 307 and 312(a) of 
the Act (7 U.S.C. 205, 208, 213(a)) and section 201.43(a) of the 
regulations (9 CFR 201.43(a)). 


By reason of the facts alleged in paragraph IV herein, the in- 
dividual respondent has wilfully violated section 312(a) of the Act 
(7 U.S.C. 213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


By reason of the facts alleged in paragraph V herein, the in- 
dividual respondent has violated section 401 of the Act (7 U.S.C. 
y= 4 


Inasmuch as respondents have consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 
The corporate respondent, its officers, directors, agents and 
employees, directly or through any corporate or other device, in 
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connection with its operations as a market agency, and the in- 
dividual respondent, individually or as an officer, director, agent 
or employee of the corporate respondent, shall cease and desist 
from: 


1. Using funds received from the sale of consigned livestock 
for purposes of their own or for any purpose other than the 
payment of the net proceeds to the consignor or shipper, or such 
other person or persons who respondents have knowledge is 
entitled thereto; 


2. Making such use of or disposition of funds in respondents’ 
possession or control as will endanger or impair the faithful and 
prompt accounting for and payment of such portion thereof as 
may be due the consignor or shipper of such livestock or other 
persons having an interest therein, which interest respondents 
have knowledge; 


» 66 


3. (a) Failing to deposit in respondents’ ‘“‘Custodial Account 
for Shippers’ Proceeds’’ before the close of the next banking 
business day after consigned livestock is sold, the proceeds from 
the sale of consigned livestock that are collected or received on the 
day of sale and an amount equal to the proceeds receivable from 
the sale of consigned livestock that are due from the market 
agency, any owner, officer, or employee of the market agency or 
any buyer to whom the market agency extended credit. 


(b) Failing to deposit in respondents’ ‘“‘Custodial Account 
for Shippers’ Proceeds” on or before the third day following the 
sale of consigned livestock (or the next banking business day after 
the third day if such third day is a non-banking business day), an 
amount equal to all the proceeds receivable from the sale of 
consigned livestock whether or not such proceeds have been 
collected or received by respondents. 


4. Failing to maintain its ‘‘Custodial Account for Shippers’ 
Proceeds’”’ in the manner prescribed by section 201.42 of the 
regulations (9 CFR 201.42). 


5. Issuing checks or drafts in payment of the net proceeds 
resulting from the sale of livestock consigned on a commission 
basis, in commerce, without having sufficient funds available or 
maintaining sufficient funds on deposit in the bank account upon 
which they are drawn to pay such checks or drafts when presented 
for payment; and 


6. Failing to pay, transmit or deliver to consignors or other 
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persons entitled thereto, when due, the net proceeds from the sale 
of their livestock. 


The corporate respondent is suspended as a registrant under 
the Act for a period of 25 days and thereafter until it demonstrates 
that the deficit in its ‘‘Custodial Account for Shippers’ Proceeds”’ 
has been eliminated. When the corporate respondent demon- 
strates that the deficit has been eliminated, a supplemental order 
will be issued in this proceeding terminating the suspension. 


The individual respondent, in connection with his operations as 
a dealer under the Act, shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased 
in commerce without having sufficient funds available or 
maintaining sufficient funds on deposit in the bank account upon 
which they are drawn to pay such checks or drafts when presented 
for payment; and 


2. Failing to pay, when due, the full purchase price of 
livestock purchased in commerce. 


The individual respondent shall keep accounts, records, and 
memoranda which fully and correctly disclose all transactions 
involved in his business as a dealer subject to the Act including 
(1) a general ledger of accounts showing assets, liabilities, income, 
expenses, and net worth; (2) a daily record of livestock purchases 
and sales; (3) a cash receipt journal; (4) a complete and accurate 
record of checks issued; (5) a livestock inventory; and (6) monthly 
reconciliations of his bank accounts. 


The order shall become effective on the sixth day after service 
thereof upon the respondents. Copies hereof shall be served upon 
the parties. 


(No. 15,620) 


In re Pocanontas Propucers Coop. AssociaTIon. P&S Docket No. 
4845. Decided January 7, 1974. 


Consent order — Cease and desist 


Respondent has consented to the issuance of a cease and desist order against it 
for violating the Act and regulations with respect to the bonding require- 
ments thereof. 
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Thomas Heinz, for complainant. 
Respondent pro se. 


Decision by Harry S. McAlpin, Chief Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed on August 17, 1973, 
by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that 
respondent has wilfully violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 
I 


(a) Pocahontas Producers Coop. Assn., Inc., hereinafter 
referred to as the respondent, is a corporation with its principal 
place of business located at Marlinton, West Virginia. 


(b) Respondent is and at all times material herein was: 

(1) Engaged in the business of conducting and operating the 
Pocahontas Producers Coop. Assn., Inc., Marlinton, West 
Virginia, a posted stockyard under the Act, hereinafter referred to 
as the stockyard; 

(2) Engaged in the business of selling livestock on a com- 
mission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a market 
agency to sell livestock in commerce. 


II 


Based on the volume of business reported in its annual report as 
a market agency during the period January 1, 1972, through 
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December 31, 1972, respondent was required, under the Act and 
the regulations, to increase from $35,000 to $50,000, the amount 
of bond or bond equivalent maintained to secure the performance 
of its market agency obligations. Respondent was notified on or 
about May 9, 1973, of the required increase in its bond coverage. 
Notwithstanding such notice, respondent has continued to engage 
in the business of a market agency selling on a commission basis 
without furnishing the required additional bond coverage. 


CONCLUSIONS 


By reason of the facts alleged in paragraph II herein, 
respondent has willfully violated section 312(a) of the Act (7 
U.S.C. 213(a)), and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and is now in full compliance with the 
bonding requirements of the Act and the regulations, and com- 
plainant has recommended that such order be issued, the order 
will be issued. 


ORDER 


Respondent, its successors, its officers, directors, agents, and 
employees, directly or through any corporate or other device, in 
connection with respondent’s operations as a market agency, shall 
cease and desist from engaging in any business in commerce in 
any capacity for which bonding is required under the Packers and 
Stockyards Act and the regulations without filing and main- 
taining a reasonable bond or its equivalent, as required by the Act 
and the regulations. 


Such order shall have the same force and effect as if entered 
after full hearing and shall become effective on the sixth day after 
service thereof upon the respondent. Copies hereof shall be served 
upon the parties. 


(No. 15,621) 


In re Propucers Livestock EXcHANGE, INc., d/b/a THE CATTLE- 
MEN’S LIvEsTock Commission Co. P&S Docket No. 4841. De- 
cided January 7, 1974. 
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Consent order — Suspension 


Respondent has consented to the issuance of the order herein against it for viola- 
tions of the Act and regulations in connection with its accounts and records, 
Custodial Account and invoices and accounts of sale. Respondent is sus- 
pended as a registrant under the Act until the deficit in its Custodial Ac- 
count is eliminated. 


Hugh A. Stowe, for complainant. 
C. T. ‘Tad’ Sanders, Kansas City, Mo., for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.) instituted by complaint filed on August 8, 1973, by 
the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging the 
respondent has wilfully violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which it admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.) and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Producers Livestock Exchange, Inc., d/b/a The Cat- 
tlemen’s Livestock Commission Co., hereinafter referred to as the 
respondent, is a corporation with its principal place of business 
located at Paris, Texas. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operating 
The Cattlemen’s Livestock Commission Co., posted under and 
subject to the provisions of the Act, hereinafter referred to as the 
stockyard; 


(2) Engaged in the business of selling livestock on a 
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commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. Respondent, in connection with its operations as a market 
agency during the period from April 5, 1973, through May 31, 
1973, as set forth below, failed to maintain and use properly its 
“Custodial Account for Shippers’ Proceeds’’, thereby en- 
dangering the faithful and prompt accounting therefor and 
payment of the portions thereof due the owners or consignors of 
livestock. 


(a) As of April 5, 1973, respondent had outstanding checks 
drawn on its “Custodial Account for Shippers’ Proceeds,”’ in the 
amount of $66,195.49, and had to offset said checks, cash in said 
bank account in the amount of $5,754.10. There were no current 
proceeds receivable and no deposits in transit, resulting in a 
deficiency of $60,441.39 in funds available to pay shippers’ 
proceeds; 


(b) As of May 3, 1973, respondent had outstanding checks 
drawn on its ‘‘Custodial Account for Shippers’ Proceeds”’ in the 


amount of $89,683.25, and had to offset said checks, cash in said 
bank account in the amount of $50,774.32. There were no current 
proceeds receivable and no deposits in transit, resulting in a 
deficiency of $38,908.93 in funds available to pay shippers’ 
proceeds; and 


(c) As of May 31, 1973, respondent had outstanding checks 
drawn on its ‘‘Custodial Account for Shippers’ Proceeds”’ in the 
amount of $185,315.31 and had to offset said checks, cash in said 
bank account in the amount of $128,529.86. There were no current 
proceeds receivable and no deposits in transit, resulting in a 
deficiency of $56,785.45. 


Such deficiencies were due to respondent’s failure to deposit in 
its ‘‘Custodial Account for Shippers’ Proceeds”’ within the time 
prescribed by the regulations an amount equal to the proceeds 
receivable from the sale of consigned livestock. 


3. Respondent, on or about the dates set forth in paragraph III 
of the complaint, permitted James A. Rater, who is its president 
and ringman-starter, to purchase for his own account livestock 
which had been consigned to it for sale on a commission basis. 


4. Respondent, at the stockyards, on or about the dates and in 
the transactions set forth in paragraph IV of the complaint, in 
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connection with the sale of livestock on a commission basis, 
issued purchase invoices which failed to show the full, true, and 
correct name of James A. Rater as the purchaser of the consigned 
livestock. 


5. Respondent, on the date and in the transactions listed in 
paragraph V of the complaint and in other transactions at divers 
other times during the period from April 5, 1973, through May 31, 
1973, submitted accounts of sale to consignors of livestock which 
accounts failed to show the true and correct name of the pur- 
chaser. In four instances, it also failed to disclose that the pur- 
chaser was James A. Rater, its president. Respondent retained 
copies of such accounts of sale as a part of its records. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respondent 
has wilfully violated sections 307 and 312(a) of the Act (7 U.S.C. 
208, 213(a)), and section 201.42 of the regulations (9 CFR 201.42). 


By reason of the facts set forth in Finding of Fact 3, the 
respondent has wilfully violated sections 307 and 312(a) of the Act 
(7 U.S.C. 208, 213(a)}), and section 201.57(1) of the regulations 
(9 CFR 201.57(a)). 


By reason of the facts set forth in Finding of Fact 4, respondent 
has wilfully violated section 401 of the Act (7 U.S.C. 221). 


By reason of the facts set forth in Finding of Fact 5, respondent 
has violated sections 307, 312(a) and 401 of the Act (7 U.S.C. 208, 
213(a), 221) and sections 201.43(a) and 201.47 of the regulations 
(9 CFR 201.43(a), 201.47). 


Inasmuch as respondent consented to the issuance of the order 
set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, 
directly or through any corporate or other device, in connection 
with respondent’s livestock operations under the Act, shall cease 
and desist from: 


1. Failing to deposit in its custodial account for shippers’ 
proceeds within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)) an amount equal to the proceeds 
receivable from the sale of consigned livestock; 
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2. Failing to otherwise maintain its Custodial Account for 
Shippers’ Proceeds in conformity with the applicable provisions of 
the regulations; 


3. Permitting its ringman-starter or any other employees of 
respondent, engaged in the actual conduct of auction sales to 
purchase livestock from consignments for any purpose for their 
own account; 


4. Issuing buyers’ invoices which fail to show the true and 
correct names of the buyers of consigned livestock; 


5. Issuing accounts of sale which fail to show the full, true and 
correct name of the purchaser of consigned livestock; and 


6. Issuing accounts of sale which fail to disclose the nature of 
any financial interests existing between it and the purchaser of 
consigned livestock. 


Respondent is suspended as a registrant under the Act until 
such time as it demonstrates that the deficit in its ‘Custodial 
Account for Shippers’ Proceeds’ has been eliminated. When 
respondent demonstrates that the deficit in its ‘‘Custodial Ac- 
count for Shippers’ Proceeds’’ has been eliminated, a _ sup- 
plemental order will be issued in this proceeding terminating this 
suspension. 


The order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 15,622) 


In re Larry P. Weyvanpt. P&S Docket No. 4786. Decided 
January 7, 1974. 


Consent order — Suspension 


Respondent has consented to the issuance of the order herein against him for 
violations of the Act and regulations in connection with billing and collect- 
ing on the basis of false or incorrect invoices and other improper practices 
as found herein. Respondent is suspended as a registrant under the Act for 
45 days. 


Thomas E. Bundy, for complainant. 
Respondent pro se. 
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Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed on April 25, 1973, by 
the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that the 
respondent has wilfully violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et. seq.). 


Respondent has filed an amended answer in which he admits 
the jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.) and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the cease and 
desist order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Larry P. Weyandt, hereinafter referred to as the 
respondent, is an individual with his principal place of business 
located at Claysburg, Pennsylvania. 


(b) The respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling 
livestock in commerce as a dealer for his own account and buying 
livestock on a commission basis; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent, on or about the dates and in the transactions 
set forth in paragraph II of the complaint, and at divers other 
times during the period of September 18, 1971, through 
November 18, 1971, while purchasing livestock as a market 
agency buying on commission for Victory Beef Corporation, 107 
Hamilton Avenue, Patterson, New Jersey, purchased livestock 
for said Victory Beef Corporation, and, in connection with such 
purchases, wilfully made or caused to be made, false and incorrect 
purchase invoices and billings showing marked-up prices as the 
purchase prices of the livestock instead of respondent’s actual 
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purchase prices. Respondent submitted such false and incorrect 
invoices and billings to Victory Beef Corporation, which made 
them a part of its accounts and records and respondent collected 
from Victory Beef Corporation, on the basis of such marked-up 
prices plus the agreed upon buying commission. 


3. Respondent, during the period of September 18, 1971, 
through November 18, 1971, failed to keep accounts, records, and 
memoranda which fully and correctly disclosed all transactions 
involved in his business as a dealer subject to the Act. Respond- 
ent, during said period, failed to keep copies of invoices and 
billings to support all of his livestock purchases and sales 
operations. 


CONCLUSIONS 


By reason of the facts contained in finding of fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act 
(7 U.S.C. 213(a)) and section 201.44 of the regulations (9 CFR 
201.44). 


By reason of the facts contained in finding of fact 3 herein, 
respondent has wilfully violated section 401 of the Act (7 U.S.C. 


221). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. Executing false or incorrect invoices or other documents in 
connection with his livestock transactions in commerce; 


2. Causing false or incorrect invoices or other documents to be 
made a part of the accounts and records of a person subject to the 
Act; 


3. Billing persons for whom respondent purchases livestock or 
to whom he sells livestock, or causing such persons to be billed for 
livestock, on the basis of prices other than those agreed upon in 
the purchase or sales arrangement or agreement between 
respondent and other persons for whom respondent purchases or 
to whom he sells the livestock; 


4. Collecting for livestock purchased or sold by respondent, on 
the basis of prices other than those agreed upon in the purchase or 
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sale arrangement or agreement between respondent and the 
person for whom respondent purchases or to whom he sells the 
livestock; and 


5. Purchasing livestock for an agreed commission or buying 
charge and in addition taking profit from price mark-ups in such 
transactions without the prior approval of the principal for whom 
respondent purchases the livestock. 


Respondent shall keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in his 
business as a dealer subject to the Act including all purchase and 
sales invoices. 


Respondent is suspended as a registrant under the Act for a 
period of 45 days. 


This order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 15,623) 


In re GLEN Baker. P&S Docket No. 4843. Decided January 10, 
1974. 


Bonding requirements — Failure to meet — Suspension until in full com- 
pliance 


Where respondent failed to comply with the bonding requirements of the Act 


and regulations, respondent is suspended as a registrant thereunder until 
he fully complies with such requirements. 


Thomas C. Heinz, for complainant, 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter called the Act. It was instituted by a 
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complaint filed on August 14, 1973, by the Administrator, 
Packers and Stockyards Administration, United States 
Department of Agriculture. The complaint alleges that respond- 
ent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)) and sections 201.29 and 201.30 of the regulations (9 CFR 
201.29 and 201.30). 


Copies of the complaint and the Rules of Practice governing 
proceedings under the Act were served upon respondent by the 
Hearing Clerk by certified mail. 






















Respondent was informed in the letter of service that an answer 
must be filed within 20 days, and that failure to answer denying 
the allegations in the complaint and requesting an oral hearing 
would constitute admission of such allegations and waiver of such 
hearing. 


Accordingly, the material facts alleged in the complaint, which 
are admitted by Respondent’s failure to file an answer, are 
adopted and set forth herein as the findings of fact. 


The Decision and Order, therefore, are issued pursuant to 
Section 202.9(c) of the Rules of Practice, as amended (9 CFR 
202.9(c) as amended). 
FINDINGS OF FACT 
I 


(a) Glen Baker, hereinafter referred to as the respondent, is an 
individual with his principal place of business located at Route 2, 
Grenada, Mississippi 38901. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling livestock 
in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a dealer 
to buy and sell livestock in commerce. 


II 













Respondent was notified by certified mail on or about June 18, 
1973, that if he continued his livestock operation without bond 
coverage as required under the Act and the regulations, he would 
be in violation of Section 312(a) of the Act and Sections 201.29 
and 201.30 of the regulations promulgated thereunder. Not- 
withstanding such notice, respondent has engaged in the business 
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of a dealer buying and selling livestock in commerce, without 
filing and maintaining a reasonable bond or its equivalent as 
required under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts alleged in paragraph II herein, 
respondent has wilfully violated Section 312(a) of the Act 
(7 U.S.C. 213(a)), and Sections 201.29 and 201.30 of the 
regulations (9 CFR 201.39, 201.30). 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under the 
Packers and Stockyards Act and the regulations without filing 
and maintaining a reasonable bond or its equivalent as required 
under the Act and the regulations. 


Respondent is suspended as a registrant under the Act until he 
complies fully with the bonding requirements under the Act and 
the regulations. When he has complied with such requirements, a 
supplementary order will be issued in this proceeding terminating 
the suspension. 


This order shall be effective from the sixth day after the 
Decision and Order become final.* Copies hereof shall be served 
upon the parties. 


Pursuant to the amended Rules of Practice governing 
procedures under the Packers and Stockyards Act, this Decision 
and Order become final without further proceedings 35 days after 
service hereof UNLESS appealed to the Secretary by a party 
hereto within 30 days after service, as provided in Sections 202.16 
and 202.18 of the Rules of Practice as amended. 


(No. 15,624) 


In re James J. MitteErR. P&S Docket No. 4700. Decided January 
14, 1974. 


Accounts and records — failure to properly keep — Irrelevancy of prior acts 


* The Decision and Order became final January 10, 1974. --Ed. 
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by agency — Misuse of Custodial Account for Shippers’ Proceeds — Failure 
to remit net proceeds of sale — Unfair and deceptive practices — Wilfulness 
factor — Suspension 


Where respondent wilfully violated the Act and regulations as found herein, 
respondent is suspended as a registrant under the Act for a period of 21 days 
and thereafter until the deficit in his Custodial Account is eliminated. 


Hugh A. Stowe, for complainant. 
Wayne Grahamand C. T. ‘Tad’ Sanders, Kansas City., Mo., for 
respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.). An initial decision and order was filed on September 
11, 1973, by Administrative Law Judge John G. Liebert. An 
appeal to the Judicial Officer was filed by respondent James J. 
Miller on October 9, 1973. The Judicial Officer has final ad- 
ministrative authority to decide cases under the Packers and 
Stockyards Act (37 F.R. 28475).* 


Oral argument before the Judicial Officer was held in 
Washington, D.C., on January 8, 1974. After consideration of the 
entire record, the initial decision of the Administrative Law Judge 
is adopted as the final Decision herein, followed by the Judicial 
Officer’s additional conclusions. The Judicial Officer’s order is 
identical to the order filed by the Administrative Law Judge. 


ADMINISTRATIVE LAW JUDGE'S INITIAL DECISION 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, and the 


* The office of Judicial Officer is a career position established pursuant to the 
Act of April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 
(5 U.S.C. 1970 ed., Appendix, p. 550). The Department’s first Judicial Officer 
held the office from 1942 to 1972. The present Judicial Officer was appointed in 
January 1971, having been involved with the Department's regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation 
relating to appeals from the decisions of the prior Judicial Officer; and 8 years as 
administrator of the Packers and Stockyards Act regulatory program). 





JAMES J. MILLER 
Cite as 33 A.D. 53 


Regulations promulgated thereunder (9 CFR 201.1 et seq.), 
hereinafter referred to as the Regulations. This proceeding was 
instituted by a complaint, filed on October 10, 1972, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, pursuant to section 202.6 of 
the applicable Rules of Practice (9 CFR Part 202). The Respond- 
ent, Mr. James J. Miller, an individual, who operates two posted 
stockyards subject to the Act, and engages in the business of 
buying and selling livestock in commerce on a commission basis 
and for his own account, is registered as a dealer and market 
agency. He is charged with wilful violation of sections 307 and 
312(a) of the Act (7 U.S.C. 208 and 213(a)) and sections 201.40, 
201.41, 201.42 and 201.59 of the Regulations (9 CFR 201.40, 
201.41, 201.42 and 201.59). 


Respondent filed an answer to the complaint on November 1, 
1972, wherein he admitted the jurisdictional allegations in the 
complaint, but denied the remaining allegations and requested an 
oral hearing. 


Oral hearing on this matter was held in Lake Charles, 
Louisiana, on March 13 and 14, 1973, before John G. Liebert, 
Administrative Law Judge, United States Department of 


Agriculture. Respondent was represented by C. T. ‘“‘Tad’’ San- 
ders, Esq., Attorney, 4900 Oak Street, Kansas City, Missouri. 
Complainant was represented by James E. Andrews, Esq., and 
Stephen E. Storch, Esq., Office of the General Counsel, United 
States Department of Agriculture. After the hearing the parties 
were given an opportunity to file proposed findings of fact, 
together with briefs and arguments. The final brief in this matter 
was filed on June 6, 1973. 


FINDINGS OF FACT 


1. Respondent, is an individual doing business as Beaumont 
Livestock Commission Company, Beaumont, Texas, and 
DeQuincy Livestock Commission Company, DeQuincy, 
Louisiana, both posted stockyards subject to the provisions of the 
Act, and whose address is P. O. Box 1021, DeQuincy, Louisiana 
70633. Respondent is, and at all times material herein was: (1) 
engaged in the business of buying and selling livestock in com- 
merce for his own account and selling livestock in commerce on a 
commission basis; and (2) registered with the Secretary of 
Agriculture as a dealer to buy and sell livestock in commerce and 
as a market agency to sell livestock in commerce. 
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2. On April 8, 1968, Respondent, who was a partner at that 
time in the DeQuincy Livestock Commission Co., in a disciplinary 
proceeding under the Act against the then partnership consented 
to the entry of an Order requiring the partnership to cease and 
desist from: (1) using funds received as proceeds from the sale, in 
commerce, of livestock handled on a commission basis for pur- 
poses of his own and purposes other than the payment of lawful 
marketing charges and the remittance of net proceeds to shippers; 
and (2) failing to maintain his custodial account for shippers’ 
proceeds in conformity with the provisions of section 201.42 of the 
Regulations (9 CFR 201.42). An Order reflecting this consent was 
issued by the Judicial Officer of the United States Department of 
Agriculture on May 7, 1968 (27 A.D. 593). An additional directive 
in the Order stated: 


‘‘Respondents shall deposit the proceeds received from the sale 
of livestock on a commission basis in a separate account 
designated as ‘Custodial Account for Shippers’ Proceeds’ or by 
some similar designation and shall maintain such account in 
conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42).” 


3. On November 5, 1969, Respondent received a letter from 
Mr. K. F. Grizzell, Area Supervisor, Packers and Stockyards 
Administration, Memphis, Tennessee, confirming Respondent’s 
verbal agreement to reimburse his custodial account for all 
proceeds receivable from buyers for which payment has not been 
received by Tuesday following Respondent’s Saturday sale; by 
Monday for all dealer and market agency transactions; and by 
Monday for any purchases for which an extension of time for 
payment has been granted. The letter called Respondent’s at- 
tention to the fact that a recent audit had disclosed a shortage in 
the custodial account and advised that Respondent’s handling of 
his custodial account would be examined to assure compliance 
with the cease and desist Order issued on May 7, 1968. 


4. On November 26, 1969, Respondent received from Mr. 
Grizzell a copy of “Instructions On Proper Establishment and 
Handling of Custodial Accounts,’’ a booklet published by the 
Livestock Marketing Division, Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, to assist 
him in the proper conduct of his operations. 


5. During the period from June 1971, through May 1972, 
Respondent maintained two bank accounts with the First 
National Bank of Lake Charles, Louisiana; one designated 
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“Custodian Account for Shippers Proceeds,’’ hereinafter referred 
to as the custodial account, and one designated ‘‘General Ac- 
count.’’ These accounts were used by both the Beaumont 
Livestock Commission Company and the DeQuincy Livestock 
Commission Company for depositing and withdrawing funds in 
connection with Respondent’s business under the Act. On May 
22, 1972, Respondent began using a second custodial account, 
making a deposit to an account designated ‘‘DeQuincy Livestock- 
Custodial Acct” maintained in the American Bank of Commerce, 
Lake Charles, Louisiana. During the period from May 22 through 
May 31, 1972, funds representing proceeds from the sale of 
consigned livestock were maintained in both accounts. 


6. On June 30, 1971, there were outstanding checks drawn on 
Respondent’s custodial account totalling $128,288.13. On said 
date there was an overdraft in said account in the amount of 
$29.70, and deposits in transit to the account of $54,174.79, fora 
net total of $54,145.09, or $74,143.04 less than the amount of the 
outstanding checks. 


7. On August 23, 1971, the Memphis Area Office, Packers and 
Stockyards Administration, received a report from Respondent 
on Form P. & S. A. 131, “Status of Custodial Bank Account For 


Shippers’ Proceeds.’’ The report gave the following analysis for 
Respondent’s custodial account as of June 30, 1971: 


Balance as per bank statement $ (29.70) 
Deposits in transit 54,174.79 
Due from general account 17,661.22 
Proceeds receivable from June 26 sale 48,911.03 


$120,717.34 
Outstanding checks $120,717.34 


8. On August 31, 1971, there were outstanding checks drawn 
on Respondent’s custodial account totalling $228,852.50. On said 
date there was a balance in the account of $23,384.88 and there 
were deposits in transit to the account of $83,878.37, for a total of 
$107,263.25, or $121,589.25 less than the amount of the out- 
standing checks. 


9. On September 20, 1971, the Memphis Area Office, Packers 
and Stockyards Administration, received a_ report from 
Respondent on Form P. & S. A. 131, “Status of Custodial Bank 
Account For Shippers’ Proceeds.” The report gave the following 
analysis for Respondent’s custodial account as of August 31, 
1971: 
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Balance as per bank statement $ 20,221.43 
Deposits in transit 134,344.01 
Proceeds receivable from August 3 
and August 28 sales 


11,487.66 


$166,053.10 
Outstanding checks $165 466.35 
Expense items remaining in acc’t 586.75 


$166,053.10 


10. On August 27, 1971, Respondent transferred $8,000.00 from 
his custodial account to his general account. On said date there 
were outstanding checks drawn on the custodial account totalling 
$165,602.78, and (1) there was a balance in the account of 
$4,470.01 and (2) there were proceeds receivable from the 
livestock sale held August 26 of $3,163.45, for a total of 
$7,633.46, or $157,969.32 less than the amount of the outstanding 
checks. 






































11. On May 1, 1972, Respondent transferred $71,165.70 from 
his custodial account to his general account. On said date there 
were outstanding checks drawn on the custodial account totalling 
$509,950.97. To pay said checks Respondent had a balance in the 
account of $209.16, deposits in transit to the account of 
$310,836.35, and current proceeds receivable of $95,629.54, for a 
total of $406,675.05, or $103,275.92 less than the amount of the 
outstanding checks. 


12. During May 1972, Respondent opened a second custodial 
account for shippers’ proceeds and maintaaned custodial funds in 
both accounts. (Findings of Fact 5). On May 31, 1972, there were 
outstanding checks drawn on the two custodial accounts totalling 
$353,802.94. On said date there were balances in the accounts 
totalling $265,174.07. There were no deposits in transit to the 
custodial accounts on said date, so the amount available for 
payment to shippers was $88,628.87 less than the amount of the 
outstanding checks. On May 31, 1972, Respondent’s accounts 
receivable consisted of $34,585.49 due from the trade and 
$32,471.91 due from Respondent for purchases out of con- 
signments, for a total of $67,057.40, or $21,571.47 less than the 
$88,628.87 shortage in the account. The $32,471.91 receivable 
from Respondent for purchases out of consignment contained 
receivables from sales on April 30 and May 1, 18, 20, 25 and 27, 
1972. 





13. The preponderance of the evidence shows that Respondent, 
during the approximate period from June 30, 1971, through May 
31, 1972, did not keep and maintain satisfactory and complete 
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financial records showing all of his accounts receivable, and an up- 
to-date record of his assets and liabilities; records showing the 
disposition of livestock purchased by Respondent in support of 
the market; records showing Respondent’s livestock inventory; 
and records showing Respondent’s purchases on a dealer basis. 


14. The preponderance of the evidence shows that Respondent, 
in connection with his market agency operations at the Beaumont 
Livestock Commission Company, purchased livestock which had 
been consigned to him for sale on a commission basis and resold 
the livestock on the same day and in the same lots at increased 
prices, and failed to remit the additional price to the owner, as 
follows: 


Date Consignor No. of Head Gain on Resale 
10-07-71 N. W. Mitchell calf $10.45 
10-07-71 G. R. Bauer & Son calf 11.69 
10-14-71 Hebert Brothers calf 2.62 
11-11-71 W. W. Higgenbotham calf 10.00 
11-11-71 Bruce Pipkin calf 7.83 


CONCLUSIONS 


The foregoing Findings of Fact show without contradiction that 
Respondent failed to properly use and to properly maintain his 
custodial accounts as charged. Indeed, Respondent admitted this 
in his proposed findings of fact submitted after the hearing. These 
actions constitute violations of sections 201.40, 201.41 and 201.42 
of the Regulations. ' The Findings of Fact further show that this 
failure continued over an extended period of time and in spite of 


1. These sections provide: 

§ 201.40 Market agencies or licensees not to use shippers’ proceeds or funds 
received for purchases on commission for own purposes through ‘bank 
float’ or otherwise. 

No market agency or licensee engaged in selling or buying livestock or live 
poultry on a commission or agency basis shall use shippers’ proceeds or funds 
received for the purchase of livestock or live poultry on order for purposes of its 
own either through recourse to the so-called ‘float’ in the bank account in which 
the proceeds or funds are deposited or in any other manner, except as provided in 
§ 201.42. 

§ 201.41 Market agencies and licensees to make faithful and prompt account- 
ing to consignors or shippers or other interested persons of whom they 
have knowledge. 

No market agency or licensee shall make such use or disposition of funds in its 
possession or control as will endanger or impair the faithful and prompt ac- 
counting for and payment of such portion thereof as may be due the consignor or 
shipper of livestock or live poultry or other persons having an interest therein of 
which interest such market agency or licensee has knowledge. 

§ 201.42 Custodial accounts for trust funds. 
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(a) Payments for livestock or poultry purchases are trust funds. Each 
payment made by a livestock or poultry buyer to a market agency or licensee is a 
trust fund until such market agency’s or licensee’s custodial account has been 
paid in full in connection with such purchase and funds deposited in custodial 
accounts are also trust funds. This is the case under either the net proceeds or 
gross proceeds method of maintaining the custodial account referred to in 
paragraph (c) of this section. 

(b) Market agencies and licensees required to establish and maintain custodial 
accounts. Every market agency and licensee engaged in selling livestock or live 
poultry on a commission or agency basis shall establish and maintain a separate 
bank account designated as ‘Custodial Account for Shippers’ Proceeds,’ or by 
some similar identifying designation, under terms and conditions with the bank 
where established, to disclose that the depositor is acting as a fiduciary with 
respect thereto and that the funds in the account are trust funds. 

(c) Deposits in Custodial Accounts. Before the close of the next banking 
business day after consigned livestock or live poultry is sold, the market agency 
or licensee shall deposit in its custodial account the proceeds from the sale of 
consigned livestock or live poultry that are collected or received on the day of 
sale, and an amount equal to the proceeds receivable from the sale of consigned 
livestock or live poultry that are due from (1) the market agency or licensee; (2) 
any owner, officer, or employee of the market agency or licensee; or (3) any buyer 
to whom the market agency has extended credit. On or before the third day 
following the sale of consigned livestock or live poultry (or the next banking 
business day after the third day if such third day is a nonbanking business day), 
the market agency or licensee shall deposit in the custodial account an amount 
equal to all the proceeds receivable from the sale of consigned livestock or live 
poultry, whether or not such proceeds have been collected or received by the 
market agency or licensee. In lieu of the foregoing, any market agency or licensee 
may adopt, and thereafter continuously follow, a ‘net method’ for making 
deposits in its custodial account. Under the ‘net method’ the market agency or 
licensee shall, before the close of the next banking business day after livestock or 
live poultry is sold, deposit an amount equivalent to the proceeds of the sale of 
consigned livestock or live poultry less marketing charges due the market agency 
or licensee. 

(d) Withdrawals from custodial accounts. The custodial account referred to in 
paragraph (b) of this section shall be drawn on only for payment of the net 
proceeds to the consignor or shipper, or such other person or opersons who the 
market agency or licensee has knowledge is entitled thereto, to pay all legal 
charges against the consignment of livestock or live poultry which the market 
agency or licensee may, in its capacity as agent, be required to pay for and on 
behalf of the consignor or shipper, and when the account is not kept on a net 
proceeds basis, tc obtain therefrom the sums due the market agency or licensee 
as compensation for its services. 

(e) Custodial accounts for buyers’ funds. If the Secretary finds that any 
market agency or licensee has used for purposes of its own any funds received for 
the purchase of livestock or live poultry on a commission or agency basis, or any 
other funds which have come into its possession in its capacity as agent of the 
buyer, such market agency or licensee shall thereafter deposit any such funds in 
a separate bank account designated as ‘Custodial Account for Buyers’ Funds,’ or 
by a similar identifying designation, which account shall be set up under terms 
and conditions with the bank where established, to disclose that the depositor is 
acting as a fiduciary with respect thereto and that the funds in the account are 
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the fact that doing so constituted failure to comply with the cease 
and desist Order issued by the Judicial Officer on May 7, 1968, 
and in spite of the several notifications by the Area Supervisor, 
Packers and Stockyards Administration, that his actions con- 
stituted violations of the Regulations. Such actions on the part of 
Respondent were, therefore, wilful. Courts and the Secretary have 
consistently held that misuse of custodial accounts constitutes an 
unfair and deceptive trade practice in violation of 7 U.S.C. 208 
and 213(a).? (Cf: W. I. Bowman v. U.S. Department of 


trust funds. Such accounts shall be drawn on only for payment of the purchase 


price of livestock or live poultry purchased on behalf of a principal and to obtain 
therefrom the sums due the market agency or licensee as compensation for its 
services, and for such sums as are necessary to pay all legal charges incurred in 
connection with the purchase of livestock or live poultry which the market 
agency or licensee may in its capacity as agent, be required to pay for and on 
behalf of its principal. 

(f) Accounts and records. Every market agency and licensee shall keep such 
accounts and records as will at all times disclose the handling of the funds in the 
custodial account referred to in paragraphs (b) and (e) of this section, including 
without limitation, such accounts and records as will at all times disclose the 
names of the consignors and the amount due and payable to each from funds in 
the Custodial Account for Shippers’ Proceeds, and the names of the principals, 
from whom funds have been received in the capacity of buyer for such principals, 
the amount of funds received from such principals, and the amount paid on 
behalf of such principals from funds in the Custodial Account for Buyers’ 
Funds.”’ 

2. The sections provide as follows: 

“§ 208. Unreasonable or discriminatory practices generally; rights of stock- 

yard owner of management and regulation. 

(a) It shall be the duty of every stockyard owner and market agency to 
establish, observe, and enforce just, reasonable, and nondiscriminatory 
regulations and practices in respect to the furnishing of stockyard services, and 
every unjust, unreasonable, or discriminatory regulation or practice is prohibited 
and declared to be unlawful. 

(b) It shall be the responsibility and right of every stockyard owner to manage 
and regulate his stockyard in a just, reasonable, and nondiscriminatory manner, 
to prescribe rules and regulations and to require those persons engaging in or 
attempting to engage in the purchase, sale, or solicitation of livestock at such 
stockyard to conduct their operations in a manner which will foster, preserve, or 
insure an efficient, competitive public market. Such rules and regulations shall 
not prevent a registered market agency or dealer from rendering service on other 
markets or in occasional and incidental off-market transactions. 

§ 213. Prevention of unfair, discriminatory, or deceptive practices. 

(a) It shall be unlawful for any stockyard owner, market agency, or dealer to 
engage in or use any unfair, unjustly discriminatory, or deceptive practice or 
device in connection with determining whether persons should be authorized to 
operate at the stockyards, or with receiving, marketing, buying, or selling on a 
commission basis or otherwise, feeding, watering, holding, delivery, shipment, 
weighing, or handling, in commerce, of livestock.”’ 
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Agriculture, et al., 363 F.2d 81 (5th Cir., 1966); Harry C. Daniels 
v. Benson, 242 F.2d 39 (7th Cir., 1957) reh. den., cert. den. 354 
U.S. 939; In re Vidalia Livestock Auction, Inc., 30 A.D. 741 
(1971); In re Lufkin Livestock Exchange, Inc., 27 A.D. 596 
(1968); In re W. D. Anderson, 26 A.D. 615 (1967); In re Victor 
Koenig Sale Barn, 24 A.D. 1213 (1965)). We conclude that the 
actions of Respondent in the misuse of custodial funds as found 
herein constitute violations of the statute as charged. 


Respondent has advanced evidence that at the time of the 
hearing he was no longer misusing custodial funds. He argues this 
fact in mitigation of whatever sanction might be imposed. 
Weighed against this argument is the circumstance of Respond- 
ent’s failure to abide by the cease and desist Order of May 7, 
1968, as a result of similar charges brought at that time, and his 
repeated failures to comply after notifications by the Area 
Supervisor. Respondent further argues that no one apparently 
suffered monetary damages as a result of Respondent’s actions. It 
is noted that this same argument was advanced in the Bowman 
and Daniels cases supra, but to no avail. 


The facts were uncontradicted that Respondent failed to remit 
to consignors the increase in the selling prices of certain calves 
which were purchased by him from consignors and resold on the 
same day (Finding of Fact 14). This constitutes an unjust and 
unfair trade practice in direct violation of 7 U.S.C. 208 and 213(a). 
Moreover, such actions are in direct violation of section 201.59 of 
the Regulations (9 CFR 201.59) which provides in pertinent part: 


‘“...IIn the event a market agency...takes to account 
livestock...belonging to one owner and resells such livestock...in 
one lot on the same day at a price higher than that remitted to 
the owner, such additional price shall be remitted to the owner 
in a separate accounting.” 


Respondent argued that it was his custom to buy certain 
livestock, which was consigned to him for sale, for his own ac- 
count and resell them later to ‘‘support the market’’ when such 
action appeared to be necessary to stabilize the market. This is a 
legitimate action only when the consignee, or one associated with 
him, does not profit by such actions. The Regulation is quite clear 
on this point. The relationship between consignee and consignor is 
fiduciary. A licensed dealer and market agency should be ex- 
tremely alert to prevent violation of this relationship. Respondent 
appears to be so careless in the conduct of his market support 
activities in this regard as to make his actions wilful violations of 
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his responsibilities as a registered commission merchant. CF., 
Goodman v. Benson, 286 F.2d 896, (7th Cir., 1961). 


The evidence discloses that the auditor of the Packers and 
Stockyards Administration found such deficiencies in the records 
kept, or not kept, by Respondent as to make it impossible to 
determine whether Respondent was solvent or not. The main- 
tenance of solvency is a principal requirement of a registered 
dealer, or market agency, under the Act, and the necessity to keep 
adequate books and records to disclose a registrant’s solvency 
status is required by section 401 of the Act (7 U.S.C. 221) which 
provides as follows: 


‘“*§ 221. Accounts and records of business; punishment for 
failure to keep. 


Every packer or any live poultry dealer or handler, stockyard 
owner, market agency, and dealer shall keep such accounts, 
records, and memoranda as fully and correctly disclose all 
transactions involved in his business, including the true 
ownership of such business by stockholding or otherwise. 
Whenever the Secretary finds that the accounts, records, and 
memoranda of any such person do not fully and correctly 
disclose all transactions involved in his business, the Secretary 
may prescribe the manner and form in which such accounts, 
records, and memoranda shall be kept, and thereafter any such 
person who fails to keep such accounts, records, and 
memoranda in the manner and form prescribed or approved by 
the Secretary shall upon conviction be fined not more than 
$5,000, or imprisoned not more than three years, or both.”’ 


Respondent presented no meaningful evidence to contradict the 
auditors’ statement. In fact, Respondent himself explained that 
the failure to keep adequate records was due in part to having no 
qualified bookkeeper. The Judicial Officer has repeatedly held 
that failure of a registrant under the Act to keep proper accounts 
and records constitutes wilful violation of the Act. E.g., In re 
Adolph Sklar, 31 A.D. 872, 883 (1972); In re Nolan E. Poovey, Jr. 
d/b/a Poovey Cattle Co., 27 A.D. 1512, 1518-1519 (1968); In re 
Lufkin Livestock Exchange, Inc., 27 A.D. 596, 610-611 (1968); 
and In re Victor Koenig, d/b/a Koenig Sale Barn, 24 A.D. 1213, 
1221 (1965). 


Respondent has suggested that a proper sanction in this 
matter, and one which he agrees to, would be a cease and desist 
order. Complainant recommends a cease and desist order and, in 
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addition thereto, would impose a 21-day suspension of 
Respondent’s registration, with the further requirement that the 
suspension of registration be continued beyond the 21-day period 
until Respondent demonstrates that the deficit in his custodial 
account for shippers’ proceeds has been eliminated. 


We have previously noted that Respondent disregarded a 
previous cease and desist order, as well as repeated admonitions 
of the Area Supervisor, in connection with his handling of 
custodial funds. We further note that 7 U.S.C. 204 provides 
authority for suspension of registration for a reasonable period in 
proper cases where it has been determined that a registrant has 
violated any provisions of the Act. We have found and concluded 
herein that Respondent has, in serious respects, wilfully violated 
the Act and the Regulations. We further conclude that the 
sanctions recommended by the Complainant are such as will be 
adequate to induce Respondent to perform his obligations as a 
registrant in a more responsible manner. Moreover, the sanctions 
recommended by Complainant are consistent with sanctions 
imposed on other registrants for similar violations. 


JUDICIAL OFFICER’S ADDITIONAL CONCLUSIONS 
I. Sanction Policy 


The principal issues raised by the respondent on appeal relate to 
the 21-day suspension order entered by the Administrative Law 
Judge. Considering the respondent’s serious violations occurring 
over an extensive period of time, the 21-day suspension order is 
entirely appropriate. 


In selling livestock for farmers and other persons on a com- 
mission basis, the respondent was acting in a fiduciary capacity. 
He was required to exercise the highest degree of care to protect 
the interests of the consignors. The custodial account regulations 
were promulgated to insure that shippers’ proceeds are properly 
handled as trust funds. 


Most of the benefits accruing from the proper handling of 
shippers’ proceeds are obvious; but an additional benefit, not 
obvious to persons not familiar with the industry, is the 
protection afforded by the Federal Deposit Insurance Corporation 
in the case of a bank failure. In the last decade, there have been a 
number of bank failures involving regulated livestock trust ac- 
counts. When the accounts were properly handled, the Federal 
Deposit Insurance Corporation insured each shipper’s interest in 
the accounts separately (Tr. 21-22). 
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In the present case, the respondent not only had large short- 
ages in his shippers’ accounts, up to $157,969.32; but the 
shortages continued over a long period of time. Moreover, such 
shortages occurred shortly after the respondent had been ordered 
in a disciplinary proceeding under the Act to cease and desist from 
failing to maintain his custodial account for shippers’ proceeds in 
conformity with the requirements of the regulations. 


In addition, in five transactions on three dates in October and 
November of 1971, the respondent violated explicit regulations by 
purchasing livestock which had been consigned to him for sale on 
a commission basis and reselling the livestock on the same day 
and in the same lots at increased prices, without remitting the 
additional price to the owners. This, again, was a violation of the 
respondent’s duty as a fiduciary (Tr. 22-23). 


Since this is the first litigated case under the Packers and 
Stockyards Act which has come before me, it is appropriate to set 
forth at length my views with respect to administrative sanctions 
under the Act. These views are taken verbatim, except for minor 
changes, from decisions in cases arising under the Commodity 
Exchange Act (primarily from In re George Rex Andrews, 32 
Agriculture Decisions 553 (1973)). They are equally applicable to 
all of the Department’s regulatory programs. 


The administrative proceeding in this case does not partake of 
the essential qualities of a criminal proceeding. In permitting the 
respondent to engage in business as a futures commission mer- 
chant, the Government has, in effect, granted him a privilege. 
Suspension of the privilege for failure to comply with the 
statutory standard “is not primarily punishment for a past of- 
fense but is a necessary power granted to the Secretary of 
Agriculture to assure a proper adherence to the provisions of the 
Act.” Nichols & Co. v. Secretary of Agriculture, 131 F.2d 651,659 
(C.A. 1). Accord: Helveringv. Mitchell, 303 U.S. 391, 399; Kent 
v. Hardin, 425 F.2d 1346, 1349 (C.A. 5); Blaise D’Antoni & 
Associates, Inc. v. Securities & Exchange Com’n., 289 F.2d 276, 
277 (C.A. 5), certiorari denied, 368 U.S. 899; Eastern Produce Co. 
v. Benson, 278 F.2d 606, 610 (C.A. 3); Cellav. United States, 208 
F.2d 783, 789 (C.A. 7), certiorari denied, 347 U.S. 1016; Irving 
Weis & Co. v. Brannan, 171 F.2d 232, 235 (C.A. 2); Nelson v. 
Secretary of Agriculture, 133 F.2d 453, 456 (C.A. 7); Board of 
Trade of City of Chicago v. Wallace, 67 F.2d 402, 407 (C.A. 7), 
certiorari denied, 291 U.S. 680; and Farmers’ Live Stock Com- 
mission Co. v. United States, 54 F.2d 375, 378 (E.D. Iil.). See, 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 33 A.D. 53 


also, Ex Parte Wall, 107 U.S. 265, 287-290; Hawkerv. New York, 
170 U.S. 189, 190-200; Steuart & Bro. v. Bowles, 322 U.S. 398, 
406-407; Brown v. Wilemon, 139 F.2d 730, 731-732 (C.A. 5); 
Chamberlain, Dowling, and Hays, The Judicial Function in 
Federal Administrative Agencies (1942), pp. 93-95. 


The function of an administrative sanction is ‘‘deterrence rather 
than retribution” (Schwenk, “The Administrative Crime, Its 
Creation and Punishment by Administrative Agencies,’’ 42 Mich. 
L. Rev. (1943) 51, 85). 


Under the foregoing authorities, the sanction should, inter alia, 
be adequate to deter the respondent from future violations. 


In Beckv. Securities and Exchange Commission, 430 F.2d 673, 
675 (C.A. 6), the Court questioned, without deciding, whether a 
suspension order may also be used to deter others in the regulated 
industry from committing similar violations. As far as I know, 
this is the only case in which the use of an administrative sanction 
to deter others has been questioned. Previously, the use of an 
administrative sanction to deter others had been assumed to be 
proper. See, e.g., American Air Transport and Flight School, 
Inc., Enforcement Proceeding, 2 Pike & Fisher Ad. L. 2d 2138, 215 
(C.A.B.). See, also, the dissenting opinion in Beck v. Securities 
and Exchange Commission, 413 F.2d 832, 834 (C.A. 6). 


In cases arising under the Civil Aeronautics Act, it has been 
expressly held that the Civil Aeronautics Board has the power to 
‘“‘impose a suspension as a ‘sanction’ against specific conduct or 
because of its ‘deterrence’ value — either to the subject offender 
or to others similarly situated.’”’ Pangburn v. C.A.B., 311 F.2d 
349, 354 (C.A. 1). Accord: Hard v. Civil Aeronautics Board, 248 
F.2d 761, 763-765 (C.A. 7), certiorari denied, 355 U. S. 960; 
Wilson v. Civil Aeronautics Board, 244 F.2d 773, 773-774 
(C.A.D.C.), certiorari denied, 355 U.S. 870. 


The remedial provisions of a regulatory program would be 
drastically affected if the agency could consider the effect of 
sanctions only on the respondents and not on others. It is well 
recognized that persons regulated by a governmental agency keep 
abreast of administrative proceedings. The actions of potential 
violators could be significantly affected by the sanctions imposed 
against other persons. Eight years’ experience in the ad- 
ministration of a regulatory program has convinced me that it is 
necessary to consider, as a major factor, the effect of a sanction in 
a particular case not only on the violator, but on other potential 
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violators, as well. 


In the field of criminal law, it is settled beyond question that 
one of the primary purposes of the penalty imposed on a particular 
violator is to deter other potential violators. 


* * punishment * * * is used not to prevent future violations 
on the part of the criminal alone, but in order to instill lawful 
behavior in others. * 


sanctions are « * * also * * * intended to deter others from the 
performance of similar acts + * * .‘ 


* * * deterrence * * * is aimed at the protection of society. By 
making a certain action a punishable offense, we expect that 
people will refrain from committing the offense through fear of 
punishment. 


The purpose of punishment as a deterrent * * * is also to 
demonstrate to the potential offender the consequences if he 
violates the law. ° 


* ** the deterrent value of a correctional system is not 
restricted to those who come into direct contact with it but 
applies to the whole population. ° 


* * * it is a primarily preventive consideration — having an 
eye to what is necessary to keep the people reasonably law- 
abiding — which today’s legislators have in mind * * * when 
they define crimes and stipulate punishments.’ 


* * * regulations which are such commonplaces in modern 
times: traffic ordinances, building codes *** regulations 
governing commerce, etc. Here there is no doubt that punish- 
ment for infraction has primarily a general — preventive 
function. Here nearly all of us are potential criminals. * 


3. Andenaes, ‘‘The General Preventive Effects of Punishment,” 114 University 
of Pennsylvania Law Review (1966), 949, 982. 

4. Schwartz & Skolnick, ‘‘Two Studies of Legal Stigma,”’ 10 Soc. Problems 
(1962), 133, 133. 

5. Gardiner, “The Purposes of Punishment,’’ 21 Mod. L. Rev. (1958), 117, 121. 
6. Gould and Namenwirth, “Contrary Objectives: Crime Control and the 
Rehabilitation of Criminals,’’ in Crime and Justice in American Society (1971), 
245, 246. 

7. Andenaes, ‘General Prevention—Illusion or Reality?,’’ 43 Journal of 
Criminal Law, Criminology and Police Science (1952), 176, 177. 

8. Andenaes, ‘General Prevention—TIllusion or Reality?,’’ 43 Journal of 
Criminal Law, Criminology and Police Science (1952), 176, 182. 
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The purpose of punishment be it a criminal sentence, a civil 
penalty, or punitive damages, is not to inflict suffering or to 
impose a loss on the offender. Its object is to act as a deterrent: 
*** to discourage the offender himself from repeating his 
transgression; and *** to deter others from doing likewise. ° 


Sentencing is * * * an exacting task in which the Court un- 
dertakes to *** impose a sentence which will best protect 
society, deter others * **.'° 


More controversial but certainly no less important [than 
deterrence of the individual violator ]is the need for deterrence, 
“general prevention,’’ of potential criminals who may be 
dissuaded from crime by the threat and the administration of 
penalties. '' 


* OK OK 


Penalties are not provided as a punishment for the individual 
who has gone wrong. Their imposition is alone justified for the 
effect the punishment may have upon the convict in preventing 
him from a continuance in crime, and in teaching him that ‘‘the 
way of the transgressor is hard.’ But a still greater object to be 
attained is the deterrent effect the sentence may have upon 
those who may be inclined to follow the criminal course upon 
which the convict has embarked. '” 


* * * deterrence looks primarily at the potential criminal 
outside the dock [of the courtroom | * *.'® 


Punishment can protect society by deterring potential of- 
fenders * **.'‘ 


One of these goals [of law ]is deterrence by means of punish- 
ment. We punish in order to deter people from engaging in the 
undesirable conduct which we call crime. 


* * * deterrence * * * addresses itself * * * both to the in- 
dividual himself * * « and to the entire community. '* 


9. Collinsv. Brown, 268 F.Supp. 198, 201 (D.C. D.C.). 

10. U. S.v. Mandracchia, 247 F.Supp. 1, 4, (D.N.H.). 

11. Tappan, Crime, Justice and Correction (1960), p. 243. 

12. Id., at p. 243, fn. 5, quoting from Peoplev. Gowasky, 219 App. Div. 19, 219 
N.Y.S. 373, 380, affirmed, 244 N.Y. 451, 155 N.E. 737. 

13. Williams, Salmond on Jurisprudence (12th ed., 1966), § 15, p. 94. 

14. Id., § 15, p. 94. 

15. Puttkammer, Administration of Criminal Law (1953), 8. 
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Perhaps the most salient authority for the proposition that the 
primary end of punishment is to serve as a deterrent to the general 
public is Chief Justice William Howard Taft’s statement written 
in 1928: 

* * * the chief purpose of the prosecution of crime is to * * * 

deter others tempted to do the same thing from doing it because 

of the penal consequences. '® 


Johannes Andenaes, a leading authority from the University of 
Oslo, makes the same point, as follows: ‘‘From the point of view 
of sheer logic one must say that general prevention — i.e., 
assurance that a minimum number of crimes will be committed — 
must have priority over special prevention — i.e., impeding a 
particular person from future offenses.’’!” 


Whether punishment achieves the objective of deterring others 
from violating the law is questioned by some authorities, but 
affirmed by others. 


As an argument for the abolition of the deterrent doctrine, it 
is often maintained that neither the threat nor application of 
penalties does prevent crime. This position reflects the sim- 
plistic notion, too commonly prevailing in matters of social 
action, that nothing has been achieved merely because not 
everything is accomplished that we should like. It is sometimes 
said that high crime rates prove that sanctions do not deter or 
that penalties actually invite the crimes of men who seek 
punishment to dissolve their feelings of guilt. With tiresome 
frequency the illustration is cited of the pickpockets who ac- 
tively plied their trade in the shadow of the gallows from which 
their fellow knaves were strung. These assertions have a 
superficial relevance but they do not dispose of the issue by any 
means. 


Persons with a will to believe in the efficacy of an exclusively 
individualistic and positivistic correctional system often quote 
the words of Warden Kirchwey. His patent oversimplifications 
of man’s behavioral motivations should be noted, for this sort of 
loose thinking and naive criminological idealism pervert the 


16. Menninger, The Crime of Punishment (1968), 190, 194. The original 
statement of Chief Justice Taft’s position appeared in his article, ‘‘Toward a 
Reform of the Criminal Law,” in The Drift of Civilization (1929). 

17. Andenaes, ‘‘The General Preventive Effects of Punishment,” 114 University 
of Pennsylvania Law Review (1966), 949, 952. 
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ends of correction. '* 
[Next paragraph continues from same source. ] 


* * * * * 


It is true, certainly, that the Classical doctrine of deterrence 
appears crudely oversimple in the light of modern conceptions 
of human behavior. In terms of reasonable goals for today it 
proposed to accomplish both too much and too little. This 
doctrine of deterrence was substantially more sound, however, 
than the position taken by those who deny any preventive effect 
to criminal sanctions. It is maintained here that the penal law 
and its application do in fact deter; indeed, with the declining 
efficacy of other forms of social control, it must be relied upon 
increasingly to maintain standards of behavior that are 
essential to the survival and security of the community. A 
complete failure of legal prevention cannot be inferred from the 
serious crimes committed by a small per cent of the population 
any more than can its success by the law obedience of the great 
preponderance of men. The matter is not so simple. '® 


* * * [as to studies indicating the death penalty is ineffective 
as a deterrent to murder], their very broad interpretation has 
rendered a disservice to the more general issue of punishment as 
a deterrent to all kinds of criminal behavior. Such an expansive 
conclusion is obviously not justified since murder is *** a 
unique kind of offense often involving very strong emotions. *° 


* ** * * 


It is naive to suppose that punishment exists in a vacuum 
and is unrelated to the specific kinds of acts and the meaning 
which the punishment has for the actor.” 


That sanctions do, in fact, serve as a deterrent to ‘‘white-collar’’ 
violations is evidenced by a number of studies. 


As Sutherland’s analysis of white-collar crime has shown, 
violators of the Sherman Antitrust law are relatively free from 
criminal prosecution, though the imposition of punishment 
would be maximally effective with this type of offense. ”? 


18. Tappan, Crime, Justice and Correction (1960), p. 245. 

19. Tappan, Crime, Justice and Correction (1960), p. 246. 

20. Chambliss, “The Deterrent Influence of Punishment,’’ 12 Crime @& 
Delinquency (1966), 70, 71. 

21. fd., at p. 76. 

22. Chambliss, ‘“‘Types of Deviance and the Effectiveness of Legal Sanctions,”’ 
1967 Wisconsin Law Review 703, 716 (emphasis supplied). 
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An intensive study of parking violators indicates that * * * an 
increase in the severity and certainty of punishment does act as 
a deterrent to further violation. These findings suggest the 
necessity for a reappraisal of current thinking. Studies 
demonstrating the ineffectuality of punishment as a deterrent 
to certain types of offenses should not be interpreted to mean 
that punishment is ineffective in deterring all types of of- 
fenses. ?° 


Since one of the main purposes of a criminal law sentence is to 
deter other potential violators from committing similar violations, 
it follows, a fortiori, that one of the main purposes of an ad- 
ministrative law sanction is to deter other potential violators. In 
criminal law, ‘‘[r]etribution or social retaliation, though per- 
sistently criticized by modern advocates of a _ progressive 
penology, continues to be a major ingredient of our penal law and 
of our correctional system.’’*‘ “The principle of retribution was 
formulated in the lex talionis, the Mosaic doctrine expressed in 
Deuteronomy, 19:21: ‘Thine eye shall not pity, but life shall go for 
life, eye for eye, tooth for tooth, hand for hand, foot for foot’.’’?® 
But retribution or social retaliation is not one of the objectives of 
administrative sanctions — they are to ‘“‘assure a proper 
adherence to the provisions of the Act’’ (supra, p. 21). Hence 
deterrence — both as to the individual violator, and as to other 
potential violators — is the primary, if not the only, objective of 
an administrative sanction. 


To serve as an effective deterrent to potential violators of a 
regulatory statute, I believe that administrative sanctions should 
be severe; sanctions which are too lenient, rather than being a 
deterrent, will serve as a catalyst for violations by others. Not all 
criminologists, sociologists, or jurists share this view; but many 
noted authorities do. 


* * * one natural strategy for increasing the deterrent efficacy 
of threats is to increase the severity of threatened consequences. 
The theory of increased penalties as a marginal deterrent is 
simple and straightforward: all other things being equal, an 
increase in the severity of consequences threatened should 
reduce the number of people willing to run the risk of com- 


23. Chambliss, ‘‘The Deterrent Influence of Punishment,’”’ 12 Crime & 
Delinquency (1966), 70. 

24. Tappan, Crime, Justice and Correction (1960), p. 241. 

25. Id., at p. 241, fn. 3. 
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mitting a particular * * * act* * *.”° 


. when penalties for criminal activity that many people 
find attractive are quite low, thereby making *** crime a 
reasonable alternative to legitimate means of obtaining 
gratification for many persons, even a high probability of 
apprehension may leave a high rate of the threatened behavior, 
and increases in the severity of threatened consequences can be 
expected to have a more substantial marginal deterrent effect 
than if the level of consequences threatened is already quite 
high in relation to the benefits obtainable through + « + [illegal ] 
means. ”’ 


* ** the risk of a high penalty provides more incentive to 
avoid crime than the risk of a low penalty. ** 


* x * it is likely that increases in the severity of threatened 
‘consequences are more or less significant, depending on the 
relationship between size of penalty increase and size of base 
penalty. ’° 


If we are hopeful of the curative effects of a threat, we have to 
make the threat unpleasant, which is another way of saying 


that we have to be severe. *° 


Generally speaking * « * deviance decreases as the sanctions 
become stronger. *! 


* * * perhaps the main justification for imposing severe 
penalties on those who violate the law is that such punishments 
serve as a specific deterrent to future violations by the offender 
and as a general deterrent to violations by others who might be 
tempted to follow his lead. *? 


As long as every one believes in their deterrent effects, severe 
sanctions represent a powerful tool for authorities in meeting 
their responsibilities, and a sign to the broader community that 


26. Zimring, Perspectives on Deterrence, National Institute of Mental Health— 
Center for Studies of Crime and Delinquency, Washington, D. C. (1971), 83-84. 
20. -24.,-86-p. 84. 

28. Id., at p. 85. 

29. Zimring, Perspectives on Deterrence, National Institute of Mental Health— 
Center for Studies of Crime and Delinquency, Washington, D. C. (1971), at p. 
89. 

30. Puttkammer, Administration of Criminal Law (1953), 16-17. 

31. Salem and Bowers, ‘‘Severity of Formal Sanctions as a Deterrent to Deviant 
Behavior,’’5 Law and Society Review (1970), 21, 25. 

32. 40., at. p. 21. 
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they are taking those responsibilities seriously. ** 


Dr. Zimring, a noted authority, capsulizes this concept in his 
statement that “‘since the goal of all legal threats is to keep the 
population law abiding, the potential effectiveness of variations in 
severity of threatening consequences should be used to create the 
widest possible distinction between criminal and non-criminal 
behavior by threatening all types of serious crime with penalties 
which are as severe as possible.” ** 


Johannes Andenaes, of the University of Oslo, regarded by 
many as one of the most distinguished of the modern scholars 
writing about deterrence, is adamant in his contention that the 
‘“‘simplest way to make people more law-abiding, therefore, is to 
increase the punishment.’’*® Mr. Andenaes is a firm believer in 
Feuerbach’s formula of psychological coercion: ‘‘the risk for the 
lawbreaker must be made so great, the punishment so severe, that 
he knows he has more to lose than he has to gain from his 
crime.’’ ** ‘‘(E)conomic crimes,’’ to utilize his epithet, are clearly 
within the purview of the foregoing severity doctrine, such crimes 
being violations of ‘governmental regulation of the economy: 
price violations, rationing violations *** disregard of quality 
standards, and so on.”’*’ 


The applicability of severe sanctions to economic violation is 
succintly treated by Andenaes: 


A large number of the people who are affected by economic 
regulations **+* feel no strong moral inhibition against in- 
fraction. They often find excuses for their behavior in political 
theorizing: they oppose the current government’s regulative 
policies * * * yet the matter of obedience or disobedience can 
often have important economic consequences * * *. In this area, 
at any rate, Feuerbach’s law of general prevention has a certain 
validity; it is necessary that consideration as to the risk in- 
volved in breaking the law should outweigh consideration of the 
advantages to breaking the law. ** 


S32 Td. at pi ZI; 37. 

34. Zimring, Perspectives on Deterrence, Nationa' Institute of Mental Health— 
Center for Studies of Crime and Delinquency, Washington, D. C. (1971), 90. 

35. Andenaes, “General Prevention—Illusion or Reality?,’’ 43 Journal of 
Criminal Law, Criminology and Police Science (1952), 176, 191. 

36. Id., at pp. 178-179. 

37. Id., at p. 184. 

38. Andenaes, “General Prevention—Illusion or Reality?,’’ 43 Journal of 
Criminal Law, Criminology and Police Science (1952), at p. 185. 
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“If we think first of the purely deterrent value of * * * punish- 
ment * * * it is clear that deterrence depends not simply on the 
risk of being punished, but also on the nature and magnitude of 
punishment.’’*® Andenaes is careful to note that severity of 
punishment has a more salient effect on crimes, like economic 
violations, ‘“‘committed after careful consideration * * * than for 
crimes which grow out of emotions or drives which overpower the 
individual.’’*° 


My views with respect to the necessity for severe sanctions for 
serious violations, in order to achieve the Congressional purpose 
of the Department’s regulatory programs, were set forth in a case 
arising under the Commodity Exchange Act, In re Sy B. Gaiber & 
Co., in a Ruling on Petition for Reconsideration, as follows (31 
Agriculture Decisions 843, 851-852 (1972)): 


Congress enacted the remedial regulatory programs ad- 
ministered by the Department because of a need for economic 
law and order in the marketplace. The administrative sanctions 
imposed against violators of such regulatory programs should 
tend to achieve that purpose. 


Persons who engage in a regulated business have been 
granted a privilege. Suspension or revocation of the privilege for 
failure to comply with the statutory standards is a necessary 
power granted to the Secretary to assure a proper adherence to 
the regulatory program (see the cases cited in the Decision and 
Order herein, p. 47). Just as a lawyer may lose his privilege to 
practice law if he embezzles a client’s funds or engages in other 
serious violations, a futures commission merchant, broker, or 
trader who manipulates a futures market or engages in other 
serious violations may lose his privilege to engage in futures 
trading. 


It is the general administrative practice under the Depart- 
ment’s regulatory programs to institute formal actions only as to 
violations regarded as serious or repeated. Many minor violations 
are disposed of with a warning letter or an informal stipulation. 
Hence it is to be expected that the relatively few formal cases 
which are instituted will generally warrant relatively severe 
sanctions. 


To summarize, a strong argument can be made in support of 


39. Id., at p. 191. 
40. Id., at p. 192. 
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any philosophy of punishment or sanctions, ranging from ex- 
tremely light to very severe. There are many excellent judges, 
criminologists, and sociologists at either end of the poles of this 
issue; many others take a position between the poles. For the 
reasons set forth above, where the violation is serious or repeated, 
I believe in severe sanctions to deter future violations by the 
respondent and others. 


Another principle in determining the sanction to be imposed in 
a particular case is that, in general, there should be a reasonable 
relationship between the sanction and the unlawful practices 
found to exist.‘! In other words, the more serious the violation, 
the more severe should be the sanction. Even though punishment 
for the sake of punishment is not a relevant consideration in the 
field of administrative law, the principle of having a reasonable 
relationship between the violation and the sanction still has 
validity in a case of this nature. This is because in order to achieve 
the major Congressional purposes of the regulatory program, it is 
more important to deter serious violations than miner violations. 
Hence a severe sanction for a serious violation will have a greater 
deterrent effect than a milder sanction for a lesser violation, and 
thus will tend to effectuate the major objectives of the regulatory 
program. 


In addition, in determining sanctions to be imposed under the 
Act, great weight should be given to the recommendation of the 
officials charged with the responsibility for administering the 
regulatory program. See In re Sy B. Gaiber & Co., Ruling on 
Reconsideration, 31 Agriculture Decisions 843, 845-846 (1972); In 
re Arthur N. Economou, 32 Agriculture Decisions 14, 128 (1973), 
appeal pending. Such administrative officials, during the day-to- 
day administration of a regulatory program, develop a ‘‘feel’’ for 
the severity of sanctions needed to serve as a deterrent to 


41. Kentv. Hardin, 425 F.2d 1346, 1349-1350 (C.A. 5); G. H. Miller & Co. v. 
United States, 260 F.2d 286, 295-297 (C.A. 7, en band), certiorari denied, 359 
U.S. 907; Daniels v. United States, 242 F.2d 39, 42 (C.A. 7), certiorari denied, 
354 U.S. 939; Irving Weis & Co. v. Brannan, 171 F.2d 232, 235 (C.A. 2); In re 
American Fruit Purveyor’s, Inc.,30 Agriculture Decisions, 1542, 1596 (1971); In 
re Louis Romoff, 31 Agriculture Decisions 158, 177 (1972); In re Arthur N. 
Economou, 32 Agriculture Decisions 14, 127 (1973), appeal pending. See, also, 
American Power Co. v. Securities and Exchange Commission, 329 U.S. 90, 112- 
118; Phelps Dodge Corp. v. Labor Board, 313 U.S. 177, 194; Great Western 
Food Distributorsv. Brannan, 201 F.2d 476, 484 (C.A. 7), certiorari denied, 345 
U.S. 997; In re Electric Power & Light Corp., 176 F.2d 687, 692 (C.A. 2); Wright 
v. Securities and Exchange Commission, 112 F.2d 89, 95 (C.A. 2). 
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violations that cannot be developed by the Administrative Law 
Judges or the Judicial Officer, who come in contact with only a 
small part of the regulatory program. 


The recommendation of the administrative officials as to the 
sanction is not, of course, controlling. For example, if some of the 
allegations are not proven or if there are mitigating circumstances 
not taken into consideration by the administrative officials, the 
sanction may be considerably less than that recommended by 
them. See, e.g., In re American Fruit Purveyor’s, Inc., 30 
Agriculture Decisions 1542 (1971). But if the alleged violations 
are proven, and it appears that the administrative officials have 
fully considered the respondent’s contentions, the recom- 
mendation of the administrative officials as to the sanction needed 
to serve as an effective deterrent to the respondent and to other 
potential violators should be given great weight. Recognizing the 
greater opportunity for such administrative officials to develop 
expertise in this area, it will be the policy of the Judicial Officer 
never to increase the sanction recommended by the administrative 
officials. 


Insofar as_ practicable, the sanctions imposed under a 
regulatory Act against comparable violators for comparable 
violations should be reasonably uniform.‘? From the beginning, 
the Judicial Officer has recognized that ‘‘|d]isciplinary action 
taken under * * * [a regulatory] act should follow some general 
pattern, * * * so that one order will not be entirely out of line with 
another involving similar violations.’’ In re Watkins Commission 
Company, Inc., 4 Agriculture Decisions 395, 400 (1945). See, 
also, In re Arnold Fairbank, 27 Agriculture Decisions 1371, 1384 
(1968); In re Nolan E. Poovey, Jr.,27 Agriculture Decisions 1512, 
1520-1522 (1968); In re Boone Livestock Company, Inc., 27 
Agriculture Decisions 475, 503 (1968); In re Milton Silver, d/b/a 
Chambersburg Livestock Sales, 21 Agriculture Decisions 1438, 
1452 (1962); In re American Fruit Purveyor’s, Inc., 30 
Agriculture Decisions 1542, 1595-1596 (1971); In re Louis Romoff, 
31 Agriculture Decisions 158, 177 (1972); In re Arthur N. 


42. Comparability depends upon many circumstances, such as the nature of the 
violation, the nature of the respondent's business, the respondent’s prior record 
as to violations, prior warnings given to the respondent, the deliberateness of the 
violation, etc. 
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Economou, 32 Agriculture Decisions 14, 127 (1973), appeal 
pending. ** 


This uniformity necessarily applies only to contested cases. 
Consent orders issued without a hearing should be given no 
weight whatsoever in determining the sanction to be imposed in a 
litigated case. In a case where a consent order is agreed to by the 
parties, there is no record or argument to establish the basis for 
the sanction. It may seem less severe than appears warranted 
because of problems of proving the allegations of the complaint or 
because of mitigating circumstances not revealed to the Ad- 
ministrative Law Judge or the Judicial Officer. Other cir- 
cumstances, such as personnel and budget considerations and the 
delay inherent in litigation, may also cause a consent order to 
seem less severe than appropriate. Conversely, a consent order 
may seem more severe than appears warranted because of 
aggravated circumstances not revealed by the complaint. 


The foregoing views as to sanctions will be applied in this case 
as well as in all future cases under the Act. Since I believe that the 
policies set forth in this Decision will achieve the purposes of the 
Act by serving as an effective deterrent to future violations, it is 
not administratively desirable to delay the application of this 
policy. The sanction imposed in this case is not too severe, 
considering the fact that the respondent was ordered to cease and 
desist from similar violations in 1968; committed similar 
violations in 1969; and again violated the custodial account 
regulations from June 1971 to May 1972. 


The respondent’s attorney stated during the oral argument 
before the Judicial Officer that the custodial account regulations 
have been amended from time to time; but there has been no 
change since the regulations were amended effective January 1, 
1968 (32 F.R. 20921). Respondent was personally notified of these 
custodial account requirements on November 5 and November 26, 
1969. 


The respondent’s attorney also argued that the failure of the 
complainant to enforce the prompt payment requirement against 
the buyers contributed to the financial problems of the respond- 
ent. Admittedly, the complainant does not have sufficient staff 


43. Accordingly, counsel should, in all cases, in their briefs and arguments, refer 
to relevant prior cases under the Act which should be considered by the Judicial 
Officer in determining the appropriate sanction to be imposed in the particular 
case. 
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to ensure that all buyers are paying promptly. But that does not 
excuse a market agency from complying with the custodial ac- 
count regulations. 


Moreover, on August 27, 1971, respondent transferred $8,000 
from his custodial account to his general account when the 
custodial account was about $158,000 short already; and on May 
1, 1972, he transferred $71,165.70 from the custodial account to 
his general account when it was about $103,000 short already. On 
May 31, 1972, $32,471.91 of the shortage in the custodial account 
was due to the respondent’s failure to pay for livestock which he 
purchased out of consignments, and an additional $21,571.47 of 
the shortage in the custodial account was in excess of all of the 
respondent’s accounts receivable. Hence $54,043.38 ($32,471.91 
plus $21,571.47) of the shortage in the custodial account on May 
31, 1972, was caused by the respondent’s personal use of the 
shippers’ custodial funds. This was a flagrant violation of his 
duties as an agent. ‘“The defendant as a market agency stood as a 
fiduciary in relation to the proceeds of sales of livestock handled 
by it for the benefit of its customers, and the law has always 
looked with disfavor upon the practice of one who in such a 
position used such property as his own” (United States v. 
Donahue Bros., 59 F.2d 1019, 1022 (C.A. 8, 1932)). 


In some cases, following the policy set forth, supra, pp. 21-37, 
may lead to the imposition of a sanction more severe than the 
sanctions previously imposed under the Act for similar violations. 
If so, uniformity must yield to effectiveness. An effective sanction 
will be issued in such cases even if it is more severe than sanctions 
previously imposed for similar violations. In such circumstances, 
uniformity will be achieved only as to cases subsequent thereto. 


In other words, uniformity is a desirable goal; but it is not an 
absolute requirement. As the Court held in Butz v. Glover 
Livestock Comm'n Co., 411 U.S. 182, 186 (1973): ‘“‘We read the 
Court of Appeals’ opinion to suggest that the sanction was 
‘unwarranted in law’ because ‘uniformity of sanctions for similar 
violations’ is somehow mandated by the Act. We search in vain 
for that requirement in the statute.” 


An agency is free to reconsider sanctions previously imposed 
without prior notice. Communications Comm’n. v. WOKO, 329 
U.S. 223, 228; Continental Broadcasting v. Federal Comm. 
Comm’'n., 439 F.2d 580, 582-584 (C.A. D.C.); N.L.R.B. v. 
Majestic Weaving Co., 355 F.2d 854, 860 (C.A. 2); quoted with 
approval in Davis, Administrative Law Treatise (1970 Supp.), 
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§ 17.08, p. 604. 


In Communications Comm’n. v. WOKO, 329 U.S. 223, 228, the 
Court held: ‘‘Much is made in argument of the fact that decep- 
tions of this character have not been uncommon and it is claimed 
that they have not been dealt with so severely asinthis case... . 
The mild measures to others and the apparently unannounced 
change of policy are considerations appropriate for the Com- 
mission in determining whether its action in this case is too 
drastic, but we cannot say that the Commission is bound by 
anything that appears before us to deal with all cases at all times 
as it has dealt with some that seem comparable.”’ 


Similarly, in Butz v. Glover Livestock Comm’n Co., 411 U.S. 
182, 187 (1973), the Court held that the ‘“employment of a sanc- 
tion within the authority of an administrative agency is thus not 
rendered invalid in a particular case because it is more severe than 
sanctions imposed in other cases.”’ 


As I stated in In re Arthur N. Economou, 32 Agriculture 
Decisions 14, 127, fn. 120 (1973), appeal pending: 
Although it is my intention to impose sanctions as uniform 
as possible for similar violations unless there are adequate 
reasons for a change of policy (see In re American Fruit 
Purveyor’s Inc., 30 Agriculture Decisions 1542, 1595-1596), 
a respondent has no inherent right to a sanction no more 
severe than that applied to others. See Hiller v. Securities 
and Exchange Commission, 429 F.2d 856, 858-859 (C.A. 2); 
G. H. Miller & Co. v. United States, 260 F.2d 286, 296 (C.A. 
7), certiorari denied, 359 U.S. 907. Specifically, in ‘‘any case 
in which the Judicial Officer determines that the sanctions 
previously imposed for similar violations are not adequate 
under present circumstances to effectuate the purposes of the 
regulatory program, a more severe sanction will be imposed 
in that case, rather than merely announcing that in future 
cases the sanction will be increased. An administrative 
agency is free to reconsider sanctions previously imposed 
without prior notice (see In re Louis Romoff, 31 Agriculture 
Decisions 158, 186, and cases cited therein), and such 
practice will be routinely followed. Persons who intentionally 
violate a regulatory program are not playing a game under 
which they are entitled to consider the sanctions previously 
imposed for similar violations and determine whether they 
want to run the risk of detection and the imposition of such a 
sanction. They run the distinct risk that a more severe 
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sanction will be imposed against them.’’ In re Sy B. Gaiber & 
Co., Ruling on Reconsideration, 31 Agriculture Decisions 
843, 850 (1972). 


There is one additional matter relating to sanctions which 
should be considered in future cases. 


At many markets, the volume of livestock handled varies 
significantly depending upon the season of the year. A 30-day 
suspension at the peak of the season might be a severe sanction; 
whereas a 30-day suspension during the slack season might be 
much milder. If the length of the suspension orders varied 
depending upon the season of the year, there would be greater 
actual uniformity of sanctions between similar cases and, also, the 
deterrent effect of a particular sanction could be more precisely 
determined. 


In some circumstances, it might be appropriate to have only 
two different suspension periods, e.g., “the respondent is 
suspended as a registrant under the Act for a period of 21 days if 
the first day of the suspension order begins during the period 
March 1 through December 1; otherwise, the respondent is 
suspended as a registrant under the Act for a period of 35 days.” 
In other cases, it might be desirable to set forth several alter- 
native suspension periods based on the season of the year. 


Such a practice would also prevent respondents from 
maneuvering cases so that the suspension is effective during the 
slack season when it is least effective in serving as a deterrent to 
future violations. 


If the suspension period is to vary depending upon the season of 
the year, the record would, of course, have to contain a factual 
basis for such an order. 


Il. Miscellaneous 


The respondent contends that inasmuch as he operates two 
posted stockyards, a ‘‘suspension which affects each of the two 
posted stockyards for 21 days is in effect a double suspension and 
would compare with a 42-day suspension for a Respondent 
operating only one posted stockyard’’ (Appeal, p. 3). The 
respondent contends that such a suspension is excessive. 
However, the fact that the suspension would affect two markets 
was considered when the suspension order was limited to 21 days. 
Otherwise, it would have been longer. 
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In addition, the respondent contends (Appeal, p. 3) that ‘‘the 
only violation charged to the Beaumont, Texas, market concerned 
the $42.59 gain from re-sale of market support cattle.’’ However, 
the Beaumont market was also involved in the custodial account 
violations from June 1971 through May 1972. In any event, as 
stated above, the fact that two markets are affected by the 
suspension of the respondent’s registration was considered in 
limiting the suspension order to 21 days. 


The respondent also contends that the Administrative Law 
Judge gave insufficient weight to mitigating circumstances. The 
Administrative Law Judge properly gave no weight to the fact 
that at the time of the hearing the respondent was no longer 
misusing custodial funds. The respondent failed to abide by the 
cease and desist order entered on May 7, 1968; and he violated the 
Act repeatedly after being notified of its requirements on a 
number of occasions. Continued violations by the respondent at 
the time of the hearing would have further aggravated the 
respondent’s violations, thereby leading to a much more severe 
sanction; but his compliance at the time of the hearing is of no 
weight whatever in support of the respondent’s argument for a 
lesser sanction. 


The respondent contends that the 21-day suspension and cease 
and desist order “coupled with the surrounding publicity 
originating from the Office of Information in the form of a press 
release dated September 27, 1973, constitute a total sanction 
which is not consistent with a sanction reasonably designed to 
promote the proper enforcement of the Act nor to correct the 
specific violations found herein’’ (Appeal, p. 1). For the reasons 
set forth above, the 21-day suspension order and cease and desist 
order are appropriate to serve as an effective deterrent to the 
respondent and to other potential violators. 


In determining the length of the suspension order, the press 
release constitutes no part of the administrative sanction. Press 
releases are customarily issued by this Department and other 
Departments relating to administrative disciplinary proceedings. 
It has been held that Governmental press releases issued at 
various stages of administrative disciplinary proceedings are a 
proper exercise of the Government’s informational program. 
F.T.C. v. Cinderella Career & Finishing Schools, Inc., 404 F.2d 
1308, 1312-1314, and concurring opinion at 1317-1323 (C.A.D.C., 
1968); Bowmanv. United States Department of Agriculture, 363 
F.2d 81, 86 (C.A. 5, 1966), which is a case arising under the 
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Packers and Stockyards Act. See, also, Lemor, Administrative 
Agency News Releases: Public Information Versus Private 
Injury, 37 Geo. Wash. L. Rev. 63 (1968); Note, Disparaging 
Publicity By Federal Agencies, 67 Colum. L. Rev. 1512 (1967). 
For an exhaustive treatment of this subject matter, see Gellhorn, 
Adverse Publicity by Administrative Agencies (1973), to be 
published in about 1975 in Volume 3 of Recommendations and 
Reports of the Administrative Conference of the United States. 


The Federal Trade Commission’s Press Release policy, which 
was upheld in the Cinderellacase, supra, was as follows (404 F.2d 
at 1310, fn.3): 


The issuance of the news release at this stage of the 
proceedings was in accord with the procedure and practice 
followed since 1918. This Commission’s uniform practice is to 
issue press releases (1) at the time of filing of the complaint; 
(2) upon the filing of the respondent’s answer (unless 
respondent requests otherwise); (3) upon the issuance of the 
hearing examiner’s decision; and (4) upon the issuance of the 
Commission’s final order. On occasion, the Commission 
issues press releases relating to interlocutory matters. “4 


The Administrative Conference of the United States considered 
the subject of adverse agency publicity at its June 1973 meeting. 
It did not support the view of the American Bar Association 
adopted at its 1970 convention that the Administrative Procedure 
Act should be amended to authorize judicial action in this area. 
Instead, it recommended that the agencies adopt rules containing 
minimum standards and structured practices governing the 
issuance of publicity. 1972-73 Report, Administrative Conference 
of the United States, September 1973, pp. 43-44. 


In Butz v. Glover Livestock Comm’n Co., 411 U.S. 182, 188 
(1973}, the Court upheld a suspension order under the Act not- 
withstanding the ‘‘damaging publicity’’ issued by the agency. 


Any complaint as to the Department’s press release policy 
should be addressed to the administrative officials of the 
Department — not to the Judicial Officer. 


The respondent contends that prior to the hearing in this case, 


44. The Federal Trade Commission’s press policy has not changed in this re- 
spect. ‘‘There are some 24 different Commission actions or activities that trigger 
news releases” (Federal Trade Commission, Public Information Policy 
Guidebook, Office of Public Information, July 1972, p. 2). 
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the complainant offered respondent a consent order providing for 
a 14-day suspension period and, therefore, that the Ad- 
ministrative Law Judge ‘‘has acted outside of the scope of his 
discretionary authority in ordering a suspension for a period in 
excess of that offered by Complainant prior to the oral hearing 
herein”’ (Appeal, p. 3). However, as stated, supra, p. 39, a con- 
sent settlement is totally irrelevant in determining the sanction to 
be issued in a litigated case. It is to be expected that the sanction 
imposed after a full hearing will be more severe than one offered 
on a consent basis prior to the hearing. A consent settlement is 
influenced by such circumstances as personnel and budgetary 
considerations, problems of proof, and the delay inherent in 
litigation. All of such circumstances are irrelevant after the 
hearing. 


The respondent contends that the five transactions involving 
reselling livestock at a profit, without remitting the profit to the 
consignors, on three dates during two months in 1971 do not 
indicate “careless conduct that could be termed a wilful violation”’ 
(Appeal, p 3). No contention is made that the custodial account 
violations were not wilful. Since the custodial account violations 
themselves would warrant a suspension of at least 21 days, the 


issue of wilfullness as to the five resale violations is of no real 
consequence in this case. However, since this issue may arise in 
numerous other cases under the Act, it is appropriate to set forth 
my views with respect to the criteria for determining wilfullness 
within the meaning of that term in the Administrative Procedure 
Act (5 U.S.C. 558(c)). Here, again, these views are taken ver- 
batim from a case arising under the Commodity Exchange Act, In 
re American Commodity Brokers, Inc., CEA Docket No. 185, 
Decision dated November 19, 1973. 


A violation is wilful, within the meaning of the term in a 
regulatory statute, if the violator ‘‘1) intentionally does an act 
which is prohibited, — irrespective of evil motive or reliance on 
erroneous advice, or 2) acts with careless disregard to statutory 
requirements’ (Goodman v. Benson, 286 F.2d 896, 900 (C.A. 7, 
1961)). Accord: United States v. Illinois Cent. R. Co., 303 U.S. 
239, 242-244 (1938); Gearhart & Otis, Inc. v. Securities & Exch. 
Com’n., 348 F.2d 798, 802-803 (C.A.D.C., 1965); Eastern 
Produce Co. v. Benson, 278 F.2d 606, 609 (C.A. 3, 1960); Riss & 
Companyv. United States, 262 F.2d 245, 247-251 (C.A. 8, 1958); 
United States v. Gris, 247 F.2d 860, 864 (C.A. 2, 1957); Trenton 
Chemical Co. v. United States, 201 F.2d 776, 777-780 (C.A. 6, 
1953), certiorari denied, 345 U.S. 994; Dennis v. United States, 
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171 F.2d 986, 990-991 (C.A.D.C., 1948), affirmed on other 
grounds, 339 U.S. 162 (1950); American Surety Co. v. Sullivan, 7 
F.2d 605, 606 (C.A. 2, 1925); Chicago, St. P., M. & O. Ry. Co. v. 
United States, 162 F. 835, 840-842 (C.A. 8, 1908), certiorari 
denied, 212 U.S. 579) Schwebelv. Orrick, 153 F.Supp. 701, 705 
(D.C.D.C., 1957), affirmed on other grounds, 251 F.2d 919 
(C.A.D.C., 1958), certiorari denied, 356 U.S. 927; In re David G. 
Henner, 30 Agriculture Decisions 1151, 1260-1263 (1971); In re 
American Fruit Purveyor’s, Inc., 30 Agriculture Decisions 1542, 
1587 (1971). See, also, Great Western Food Distributors v. 
Brannan, 201 F.2d 476, 4&4 (C.A. 7, 1953), certiorari denied, 345 
U.S. 997. 


Wilfulness means “‘no more than that the person charged with 
the duty knows what he is doing,”’ and it ‘‘does mean that, in 
addition, he must suppose that he is breaking the law.’’ Townsend 
v. United States, 95 F.2d 352, 358 (C.A.D.C., 1938), certiorari 
denied, 303 U.S. 664; Fields v. United States, 164 F.2d 97, 100 
(C.A.D.C., 1947), certiorari denied, 332 U.S. 851. It is only in 
statutes involving turpitude that ‘‘wilful’’ includes evil purpose, 
criminal intent, or the like. Spies v. United States, 317 U.S. 492, 
497-499 (1943). 


In Trenton Chemical Co. v. United States, 201 F.2d 776, 777- 
780 (C.A. 6, 1953), certiorari denied, 345 U.S. 994, the Court held 
that a company which exceeded its quota, under a regulatory 
order establishing quotas as to grain used by distillers, ‘‘willfully”’ 
violated the quota restriction, subjecting it to criminal 
prosecution. The defendant contended that it used grain 
products, not grain, and ‘‘that it had been advised by its attorney 
that it was not illegal to use grain products in its distilling 
operations,’’ but the ‘District Judge declined to permit the * * * 
[Company ] to show at the trial that it acted in good faith and on 
advice of counsel that its acts were not illegal, in using the 
materials in question” (201 F.2d at 778, 779). In sustaining the 
judgment of the District Court, the Court of Appeals held that 
inasmuch as the regulatory statute did not prescribe acts “‘in 
themselves wrong,” evidence of ‘‘bad faith or evil purpose on the 
part of the defendant was not necessary to constitute a violation 
of the act, but it was sufficient if the prohibited act was in- 
tentional or voluntary”’ (201 F.2d at 780). 


Similarly, in Chicago, St. P., M. & Co. Ry. Co. v. United 
States, 162 F. 835, 840-842 (C.A. 8, 1908), certiorari denied, 212 
U.S. 579, the Court upheld the conviction of the defendants under 
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the Elkins Act on the ground that they ‘‘willfully’”’ granted 
rebates to a shipper, notwithstanding the reliance by the 
defendants on decisions by the Interstate Commerce Commission 
which, according to the Court, ‘“‘might well have afforded ground 
for belief by defendants that their act * ** was justifiable and 
lawful’ (162 F. at 840-841). The Court said that to “‘hold that the 
belief of an individual concerning the legality of his action should 
constitute a standard of innocence or guilt would establish an 
uncertain and dangerous doctrine. It would in many cases justify 
a violation of statutes expressive of public policy concerning 
which there may obviously be and frequently are as many dif- 
ferent opinions as there are different individuals affected by 
them”’ (id., at 842). See, also, Sinclairv. United States, 279 U.S. 
263, 299 (2929); Armour Packing Co. v. United States, 209 U.S. 
56, 70-71, 85-86 (1908); United States v. Union Pac. R. Co., 169 
F. 65, 67 (C.A. 8, 1909). 


It was held in Dennis v. United States, 171 F.2d 986, 990-991 
(C.A.D.C., 1948), affirmed on other grounds, 339 U.S. 162 (1950), 
that in order to prove a wilful failure to appear before a 
Congressional Committee, it is not necessary to show that the act 
of refusal was done from a bad purpose or an evil motive. The 
Court held that the mere fact that the defendant claimed to have 
followed the advice of counsel ‘‘is no defense,”’ and that “‘[iff it 
were, many corporations, organizations and even individuals 
would maintain counsel permanently for the purpose of advising 
them against doing anything that they do not wish to do” (171 
F.2d at 991). 


In Capitol Packing Company v. United States, 350 F.2d 67, 
78-79 (C.A. 10, 1965), the Court interpreted wilfully more narrow- 
ly, requiring a showing of ‘‘an intentional misdeed or such gross 
neglect of a known duty as to be the equivalent thereof.’’ The 
court stated (350 F.2d at 79): 


This interpretation receives support from the legislative 
history of the Administrative Procedure Act. As stated in 
the House Report on the Act, in discussing § 9(b): 


“The exceptions to the second sentence, regarding 
revocations, apply only when the demonstrable facts 
fully and fairly warrant their application. Wilfulness 
must be manifest.’’ H.R. Rep. No. 1980, 79th Cong., 2d 
Sess. 41 (1946). 


See also, S. Rep. No. 752, 79th Cong., Ist Sess. 25 (1945), 92 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 33 A.D. 53 


Cong. Rec. 5654 (remarks of Congressman Walter). 


I do not find the support for the meaning of wilfulness in the 
legislative history that the Court found. For the legislative 
history to show that ‘‘[w jilfulness must be manifest’’ does not 
help me in defining wilfulness. Once I know the definition of 
wilfulness, then I know from the legislative history that it must 
be manifest, but I find nothing in the legislative history to shed 
light on the definition of wilfulness. 


I believe that the many cases set forth above correctly interpret 
the Congressional intent as to wilfulness, as used in the Ad- 
ministrative Procedure Act. In view of the legislative history 
relied on by the Court in the Capitol Packing Company case, 
supra, a finding of wilfulness should be made if it is manifest from 
the record that a person has intentionally done an act which is 
prohibited — irrespective of evil motive or reliance on erroneous 
advice, or acted with careless disregard of statutory 
requirements. 


In any event, the Capitol Packing Company view of ‘‘wilfully”’ 
would seem to be rendered nugatory by the Court’s decision in 
Butz v. Glover Livestock Comm’n Co., 411 U.S. 182, 185, 187 
(1973). The Court stated (411 U.S. at 185): 


The Court of Appeals agreed that 7 U.S.C. § 204 
authorized the Secretary to suspend “‘any registrant found in 
violation of the Act,” 454 F.2d, at 113, that the suspension 
procedure here satisfied the relevant requirements of the 
Administrative Procedure Act, 5 U.S.C. § 558, and that 
‘‘the evidence indicates that [respondent ] acted with careless 
disregard of the statutory requirements and thus meets the 


x 99 


test of ‘wilfulness’. 


Referring to the suspension provisions under the Packers and 
Stockyards Act, the Court stated (411 U.S. at 187 and fn. 5, p. 
187): 


Nothing whatever in that provision confines its application 
to cases of ‘‘intentional and flagrant conduct”’ or denies its 
application in cases of negligent or careless violations. 


* * * 
‘“Wilfully’’ could refer to either intentional conduct or 
conduct that was merely careless or negligent. 


Hence it is clear that a suspension order may be issued under 
the Packers and Stockyards Act if a person carelessly or 
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negligently fails to comply with the Act. 


In this case, however, the conduct of the respondent as to the 
five resale transactions gives rise to an inference of wilfulness 
under the most narrow meaning of the term. 


For the foregoing reasons, the Order entered by the Ad- 
ministrative Law Judge is adopted herein as the final Order in this 
case. 


ORDER 


1. Respondent, in connection with his operations under the 
Act, shall cease and desist from: 

(a) Using funds received as proceeds from the sale, in 
commerce, of livestock handled on a commission basis for pur- 
poses of his own and purposes other than the payment of lawful 
marketing charges and the remittance of net proceeds to shippers; 


(b) Failing to maintain his custodial account for shippers’ 
proceeds in conformity with the provisions of § 201.42 of the 
Regulations (9 CFR 201.42); and 


(c) Failing to remit to consignors the increase in selling price 
involved where respondent has purchased livestock from the 
consignment and has resold such livestock on the same day and 
the same lot at a higher price. 


2. Respondent shall keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in his 
business under the Act, including: 


(a) A general ledger of accounts showing assets, liabilities, 
income, expenses and net worth or capital, posted monthly; 


(b) A complete record of accounts receivable; 


(c) A journal record of livestock purchased in support of the 
market; 


(d) A record of livestock inventory; and 


(e) A journal record of livestock purchases and sales made 
on a dealer basis. 


3. Respondent is suspended as a registrant under the Act for a 
period of 21 days and thereafter until he demonstrates that the 
deficit in his custodial account for shippers’ proceeds has been 
eliminated. When respondent demonstrates that the deficit in his 
custodial account for shippers’ proceeds has been eliminated, a 
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Supplemental Order will be issued in this proceeding terminating 
this suspension, after the expiration of the 21-day period. 


4. The provisions of paragraphs numbered 1 and 2 of this Order 
shall become effective on the date this Decision and Order are 
served on the respondent. The provisions of paragraph numbered 
3 of this Order shall become effective on January 27, 1974. 


The Order was stayed January 24, 1974, pending outcome of court appeal. --Ed. 


(No. 15,625) 


In re KENNETH W. MILLER and Wa tterR L. HuMmpHLETT d/b/a 
MILLER AND HumpuHLetTt. P&S Docket No. 4721. Decided 
January 16, 1974. 


Accounts and records — False and incorrect weights — Unfair and decep- 
tive practices — Back-balancing of scales — Suspension 


Where respondents violated the Act and regulations in connection with the keep- 
ing of incorrect or incomplete accounts and records, accounting to and pay- 
ing sellers on the basis of false and incorrect weights, and weighing livestock 
at less than their true and correct weights, respondents are suspended as a 
registrant under the Act for a period of 36 days. 


Robert J. Jenison, for complainant. 
Herbert I. Mullen, Jr., Elizabeth City, N. C. for respondents. 


Decision by William J. Weber, Administrative Law Judge. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act. The complaint, 
filed on December 5, 1972, by the Acting Administrator of the 
Packers and Stockyards Administration, charges the respondents 
with violating the Act in connection with the weighing of 
livestock at their buying station in Winfall, North Carolina. 


Respondents filed an answer on December 26, 1972, admitting 
the jurisdictional allegations and denying the remaining 
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allegations of the complaint, and requested an oral hearing. 


An oral hearing was held in Elizabeth City, North Carolina on 
April 18, 1973, before Judge William J. Weber, Administrative 
Law Judge, United States Department of Agriculture. The 
respondents were represented by Gerald F. White and Herbert T. 
Mullen, of the law firm of White, Hall and Mullen, Elizabeth City, 
North Carolina. Robert J. Jenison, Office of the General Counsel, 
United States Department of Agriculture, Washington, D. C. 
appeared for complainant. 


After full consideration of the entire record and based upon the 
more credible, persuasive, substantial and probative evidence 
contained therein, the following findings and conclusions are 
made. 


FINDINGS OF FACT 
Kenneth W. Miller and Walter L. Humphlett, hereinafter 
referred to as respondents, are partners, doing business as Miller 


and Humphlett, with their principal place of business located at 
Winfall, North Carolina. 


Respondents are, and at all times material herein were engaged 
in the business of buying and selling livestock in commerce for 
their own account, and registered with the Secretary of 
Agriculture as a dealer to buy and sell livestock in commerce. 


Respondents operate a daily buying station located in Winfall, 
North Carolina. Respondents sell the livestock purchased at their 
buying station to various dealers and packers located in North 
Carolina and Virginia. 


On September 25, 1972, employees of complainant purchased 
hogs, some of which were to be used in a direct sales type 
weighing investigation of respondents’ buying station in Winfall, 
North Carolina, on September 26, 1972. The hogs were placed on a 
minimum amount of feed and water from the time of their pur- 
chase until approximately 10:00 PM on September 25, 1972, at 
which time they were to be taken off feed and water. 


At approximately 5:00 A.M. on September 26, 1972, Mr. 
Morgan Stephens, Mr. T. C. Harris and Dr. David Auten, em- 
ployees of complainant, returned to the stockyard where the hogs 
purchased the previous day were being held in a pen without 
facilities for feed or water. The stockyard scale was tested and 
found accurate for weighing livestock. The hogs to be used in the 
investigation were weighed and loaded on the government two- 
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ton truck. The hogs were then driven a distance of 201 miles to a 
point in Winfall, North Carolina, approximately 1.9 miles from 
respondents’ buying station. On the morning of September 26, 
1972, the hogs were in a ‘‘gaunt”’ “‘shrunk out’ condition. They 
were without feed and water until after they were sold to 
respondents. 


The government two-ton truck used to haul the hogs has a scale 
built into the truck bed. The scale is a self contained, single 
animal livestock scale manufactured by Fairbanks Morse. It has a 
type-registering weighbeam with a capacity of 3,000 pounds, 
graduated by one pound increments and has a platform size of 3 x 
8 ft. 


Upon arrival at the location in Winfall, North Carolina, at 
approximately 11:30 AM on September 26, 1972, employees of 
complainant leveled and blocked the government two-ton truck. 
They then tested the scale on the truck (hereinafter referred to as 
complainant’s scale) for accuracy, and found the scale well within 
the allowable tolerances and accurate for the weighing of 
livestock. The method used to test the scale was the usual and 
accepted method used to test livestock scales. 


After complainant’s scale was tested and found to be accurate 
for weighing livestock, the four hogs to be used in the in- 
vestigation of respondents’ buying station were identified and 
individually weighed on complainant’s scale. After he weighed 
each hog Mr. Stephens executed a scale ticket showing the true 
and correct weight of each hog. The hogs were weighed between 
12:01 PM and 12:06 PM. After each hog was weighed it was 
driven off complainant’s scale onto a pick-up truck that was 
backed up to the two-ton truck. Immediately after the last hog 
was weighed and loaded on the pick-up truck, Mr. Stephens drove 
the pick-up truck to respondents, which was a distance of 1.9 
miles. 


Upon arriving at respondents, Mr. Stephens backed the pick- 
up truck up to the loading dock. The hogs were then unloaded and 
weighed by Mr. Umphlett, an employee of respondents. After the 
hogs were weighed, Mr. Stephens accompanied Mr. Miller into 
the office and was paid in cash for the hogs, by Mr. Miller. Mr. 
Stephens was also issued an account of purchase by Mr. Miller, 
which indicated the weight of the hogs as weighed by respond- 
ents. Mr. Stephens was paid on the basis of these weights. Mr. 
Stephens was not issued scale tickets. The hogs were weighed at 
respondents between 12:14 PM and 12:17 PM which was total 
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elapsed time of 16 minutes from when the first hog was weighed 
on complainant’s scale. Because of the condition of the hogs and 
the time involved, any differences between complainant’s 
weighings and respondents’ weighings would not be attributable 
to shrinkage of the hogs. 


A comparison of the weights obtained using the complainant’s 
scale with the weights arrived at on respondents’ scale is as 
follows: 


Correct Weight Respondents 

as Determined Weights on 
Description on Complain- Account of Weight 
of Hog ant’s Scale Purchase Difference 
Gilt White 222 
Gilt White 231 
Spot on Back 
Barrow Sandy 220 


673 lbs. 660 Ibs. -13 Ibs. 
*1 Gilt Hamp 252 250 - 2 


*Not included in complaint. 


On September 26, 1972, employees of complainant purchased 
more hogs, to be used in a continuation of the weighing in- 


vestigation of respondents. The hogs were to be taken off feed and 
water at approximately 6:30 PM on September 26, 1972 and held 
off feed and water until after they were sold to respondents on 
September 27, 1972. Early on the morning of September 27, 1972, 
employees of complainant returned to the buying station where 
the hogs purchased on September 26, 1972, were being held in a 
pen without food or water. At approximately 8:00 AM the hogs 
were loaded on the government two-ton truck and transported 
approximately 72 miles to a location in Winfall, North Carolina. A 
catchweight of the hogs was not secured because the dealer’s scale 
was being used to weigh corn. On the morning of September 27, 
1972, the hogs were in a ‘‘gaunt shrunk out” condition. They were 
not given any feed or water until they had been sold to respond- 
ents. 


Upon arrival at the location in Winfall, North Carolina, at 
approximately 10:30 AM on September 27, 1972, employees of 
complainant leveled and blocked the two-ton truck. They then 
tested the scale on the truck for accuracy and found the scale well 
within the allowable tolerances and accurate for weighing 
livestock. The method used to test the scales was the usual and 
accepted method used to test livestock scales. 
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After complainant’s scale was tested and found to be accurate 
for weighing livestock, the six hogs to be used in the investigation 
of respondents were identified and individually weighed on 
complainant’s scale. After he weighed each hog, Mr. Stephens 
executed a scale ticket showing the true and correct weight of each 
hog. The hogs were weighed between 11:00 AM and 11:11 AM. 
After each hog was weighed, it was driven off complainant’s scale 
onto a pick-up truck that was backed-up to the two-ton truck. 
Immediately after the last hog was weighed and loaded on the 
pick-up truck, Mr. Stephens and Mr. Harris drove the pick-up 
truck to respondents, which was 2.3 miles away. 


When Mr. Stephens arrived at respondents, he backed up to the 
loading dock, where Mr. Umphlett assisted him and Mr. Harris in 
unloading the hogs. After the hogs were weighed by Mr. Miller, 
Mr. Stephens accompanied him into the office, where he was paid 
in cash for the hogs by Mr. Miller. Mr. Miller issued Mr. Stephens 
an account of purchase, which indicated the weight of the hogs as 
weighed by respondents. Mr. Stephens was paid on the basis of 
these weights. Mr. Stephens was not issued scale tickets. The 
hogs were weighed at respondents between 11:30 AM and 11:35 
AM, which was an elapsed time of 35 minutes from when the first 
hog was weighed on complainant’s scale. Because of the condition 
of the hogs and the time involved, any differences between 
complainant’s weighings and respondents’ weighings would not 
be attributable to shrinkage of the hogs. 


A comparison of the weights obtained on complainant’s scale 
with the weights obtained on respondents’ scale is as follows: 


Correct Weight Respondents’ 

as Determined Weights on 
No. Description of on Complain- Account of Weight 
Head Hog ant's Scale Purchase Difference 
1 Gilt Hamp. 216 
1 Barrow Blk. 223 
1 Gilt Red Listed 196 
1 Barrow Red 252 


887 lbs. 870 lbs. -17 Ibs. 
Sow Hamp. 373 360 -13 
Barrow Hamp. 183 170 -13 


On September 27, 1972, employees of complainant again 
purchased hogs, to be used in a continuation of the weighing 
investigation of respondents. The hogs were to be denied access to 
feed and water from approximately 6:30 PM on September 27, 
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1972, until after they were sold to respondents on September 28, 
1972. At approximately 6:15 AM on September 28, 1972, em- 
ployees of complainant returned to the buying station where the 
hogs purchased the previous day were being held in a dry pen 
without feed and water. The scale at the buying station was tested 
and found accurate for weighing livestock. The hogs were weighed 
and loaded on the government two-ton truck. The hogs were then 
driven a distance of 52 miles to a location in Winfall, North 
Carolina, 2.3 miles from respondents. On the morning of Sep- 
tember 28, 1972, the hogs were in a “‘gaunt shrunk out”’ condition. 


Upon arrival at the location in Winfall, North Carolina, at 
approximately 9:25 AM on September 28, 1972, employees of 
complainant leveled and blocked the two-ton truck. They then 
tested the scale on the truck for accuracy and found it well within 
allowable tolerances and accurate for the weighing of livestock. 
The method used to test the scale was the usual and accepted 
method used to test livestock scales. 


After complainant’s scale was tested and found accurate for 
weighing livestock the seven hogs to be used in the investigation 
of respondents, were identified and individually weighed on 
complainant’s scale. After he weighed each hog, Mr. Stephens 
executed a scale ticket showing the true and correct weight of each 
‘hog. The hogs were weighed between 9:45 AM and 10:00 AM. 
After each hog was weighed, it was driven off complainant’s scale 
onto a pick-up truck, that was backed up to the two-ton truck. 
Immediately after the last hog was weighed and loaded on the 
pick-up truck, Mr. Stephens, Mr. Harris and Dr. Auten drove the 
pick-up truck to respondents which was 2.3 miles away. 


Upon arriving at respondents, Mr. Stephens backed up to the 
loading dock. Mr. Umphlett assisted Mr. Stephens, Mr. Harris 
and Dr. Auten in unloading the hogs. When the hogs were 
weighed by Mr. Miller, Mr. Stephens observed him insert the 
scale ticket in the poise prior to getting an actual weight and also 
observed him turn the knurl back on the scale. After the hogs 
were weighed, Mr. Stephens went into the office and was paid in 
cash for the hogs by Mr. Umphlett. Mr. Stephens was also issued 
an account of purchase by Mr. Umphlett, which indicated the 
weight of the hogs as weighed by respondents. Mr. Stephens was 
paid on the basis of these weights. Mr. Stephens was not issued 
scale tickets at that time but did obtain them later. The hogs were 
weighed at respondents between 10:15 AM and 10:17 AM, which 
was an elapsed time of 32 minutes from when the first hog was 
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weighed on complainant’s scale. Because of the condition of the 
hogs and the time involved, any differences between com- 
plainant’s weighings and respondents’ weighing would not be 
attributable to shrinkage of the hovs. 


A comparison of the weights obtained on complainant’s scale 
with the weights obtained on respondents’ scale is as follows: 


Description of 
Hog 

Gilt White 
Barrow Hamp. 
Wide Stripe 
Barrow’ Black 


Description of 
Hog 

Gilt Black 
Barrow Red, 
Black Spots 
Gilt White 


Gilt White 


Correct Weight 
as Determined 
on Complaint- 


ant’s Scale 
182 
166 


166 


514 lbs. 


Correct Weight 
as Determined 
on Complain- 
ant’s Scale 
215 

201 


202 


618 
251 


Respondents’ 
Weights on 
Account of 
Purchase’ and 
Scale Tickets 


500 Ibs. 


Respondents’ 
Weights on 
Account of 
Purchase 

Scale 


and 
Tickets 


610 
240 


Weight 
Difference 


Weight 
Difference 


- 8 
-11 


After Mr. Stephens received the cash and account of purchase 
on September 28, 1972, Mr. Stephens, Mr. Harris and Dr. Auten 
identified themselves to Mr. Miller, and informed him that they 
wanted to check the balance condition of respondents’ scale and 
reweigh the hogs if possible. Messrs. Stephens and Harris did 
check the balance condition of respondents’ scale and determined 
it was back-balanced 4 pounds. After this condition was deter- 
mined the scale was properly balanced by Mr. Stephens. The hogs 
were unable to be reweighed because after they were weighed by 
respondents they were commingled with other hogs and lost their 
identity. A rain also occurred after respondents weighed the hogs 
and the pen the hogs were in became quite muddy. 


On September 28, 1972, after Mr. Stephens, Mr. Harris and Dr. 
Auten introduced themselves to Mr. Miller, Mr. Stephens ob- 
tained scale tickets for the hogs he had sold respondents that day. 
These tickets did not show (1) the name and address of the 
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respondents; (2) the date; (3) the name or initials of the weigh- 
master; (4) the name of the seller and buyer; (5) the number of 
head, kind and actual weight of the livestock; (6) the time of 
balance check; and (7) proper serial numbers. 


On September 28, 1972, Mr. Stephens and Mr. Harris assisted 
by Dr. Auten conducted a test of respondents’ scale. The method 
used to test the scale was the usual and accepted method used to 
test livestock scales. The test indicated that the scale was within 
allowable tolerances and accurate for weighing livestock. During 
the scale test, Mr. Stephens also checked to see what effect in- 
serting the scale ticket in the poise while weighing livestock would 
have. The scale ticket test indicated that at 100 and 200 lbs. a -3 
Ib. error would result; from 300 to 900 lbs. a -4 lb. error would 
result; and at 1,000 lbs. a -5 lb. error would result. 


On May 30, 1972, W. R. Burnett, an Inspector of Weights and 
Measures for the State of North Carolina, conducted a test of the 
scale owned and operated by respondents at their buying station. 
The test showed that the scale was within allowable tolerances 
and accurate for weighing livestock. 


Mr. Kenneth W. Miller a partner in the firm of Miller and 


Humphlett, and Aubrey B. Umphlett, a weighmaster employed 
by respondents, have filed with the United States Department of 
Agriculture signed acknowledgements that they have read 
Packers and Stockyards Scales and Weighing Memorandum No. 
3 ‘Instructions for Weighing Livestock”’. A poster outlining the 
essential elements of said booklet of instructions was posted at 
respondents buying station. 


On or about January 21, 1972, respondents were sent a letter 
signed by J. Fred Matteson, Area Supervisor, Arlington Office, 
Packers and Stockyards Administration, which, among other 
things, set forth the requirements of section 201.49 of the 
regulations issued under the Packers and Stockyards Act (9 CFR 
201.49) regarding scale tickets. The letter also stated that Packers 
and Stockyards Scales and Weighing Memorandum No. 3 “In- 
structions for Weighing Livestock’’ should be reviewed and 
followed. Enclosed with the letter were copies of: (1) Scales and 
Weighing Memorandum No. 3, “Instructions for Weighing 
Livestock,” (2) the Packers and Stockyards Act and Regulations, 
and (3) Form P&SA-17, which contains the scale ticket 
requirements and a sample copy of a scale ticket. 


The 4 hogs purchased by respondents from Mr. Stephens on 
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September 26, 1972, were commingled by respondents with other 
hogs they had purchased from other sources and were sold to H. 
P. Beale and Sons, Courtland, Virginia on September 27, 1972. 


The six hogs respondents purchased from Mr. Stephens on 
September 27, 1972, and the seven hogs respondents purchased 
from Mr. Stephens on September 28, 1972, were commingled by 
respondents with other hogs they had purchased from other 
sources and were sold to H. P. Beale and Sons, Courtland, 
Virginia on September 29, 1972. 


When Mr. Kippenbrock, a_ scales repairman, removed 
respondents’ scale on or about October 5, 1972, he did not test the 
scale. However, he opined that it would be doubtful if the scale 
was capable of giving continuous accurate weights in view of the 
degree of neglect and state of disrepair that it was in. 


The scale tickets executed by respondents on September 26, 27 
and 28, 1972 (albeit not issued to Mr. Stephens at the time he sold 
the hogs to respondents) were retained by respondents and 
became a part of their records for a short period of time and were 
then discarded by respondents. 


Copies of the accounts of purchase issued to Mr. Stephens in 
connection with his sale of hogs to respondents on September 26, 
27 and 28, 1972, and copies of the sale invoices issued to H. P. 
Beale and Son in connection with respondents’ sale of hogs to 
them on September 27 and 29, 1972, were retained by respondents 
and made part of their accounts, records and memoranda. 


When Mr. Miller weighed livestock during the weighing in- 
vestigation of his buying station in September, 1972, he placed 
the scale ticket in the poise while weighing the livestock. 


Respondents’ scale is a Murphy-Cardinal with a_ type 
registering weighbeam, having minimum graduations of five 
pounds. It has a 7 x 10 ft. platform with a capacity of 10,000 
pounds. 


CONCLUSIONS 
I 


Respondents, on the dates and in the transactions alleged in 
paragraph II of the compiaint knowingly weighed livestock at less 
than their true and correct weights; issued accounts of purchase 
on the basis of such false weights; paid the seller on the basis of 
such false weights; and failed to issue scale tickets in wilful 
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violation of section 312(a) of the Act (7 U.S.C. 213(a)) and sec- 
tions 201.49, 201.55 and 201.71 of the regulations (9 CFR 201.49, 
201.55 and 201.71). 


II 


Respondents, on September 28, 1972, weighed livestock with a 
scale ticket inserted in the weighbeam poise and while the scale 
was back-balanced four pounds in violation of section 312(a) of the 
Act (7 U.S.C. 213(a)) and sections 201.71 and 201.73-1 of the 
Regulations (9 CFR 201.71 and 201.73-1). 


III 


Respondents failed to keep accounts and records which fully 
and correctly disclosed all transactions involved in their business 
in violation of section 401 of the Act (7 U.S.C. 221) and sections 
201.46(a), 201.49, 201.55 and 201.73-1 of the regulations (9 CFR 
201.46(a), 201.49, 201.55 and 201.73-1). 


IV 


Respondents’ violations of the Act and Regulations were in 
commerce. 


V 
Respondents’ violations of the Act and Regulations were wilful. 
VI 


Respondents should be suspended as a registrant under the Act 
for a period of 36 days and ordered to cease and desist from 
further violations of the Act. 


EVALUATION & DISCUSSION 
I 


Respondents, on the dates and in the transactions alleged 
in paragraph II of the complaint knowingly weighed 
livestock at less than their true and correct weights; issued 
accounts of purchase on the basis of such false weights; paid 
the seller on the basis of such false weights; and failed to 
issue scale tickets in wilful violation of section 312(a) of the 
Act (7 U.S.C. 213(a)) and sections 201.49, 201.55 and 201.71 
of the Regulations (9 CFR 201.49, 201.55 and 201.71). 


Clearly, the evidence adduced at the hearing established that 
the respondents: (1) weighed livestock at less than their true and 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 33 A.D. 88 


correct weights; (2) issued accounts of purchase on the basis of 
said short-weights; (3) paid the seller on the basis of said short- 
weights; and (4) failed to issue scale tickets on the dates and in the 
transactions alleged in paragraph II of the complaint. The ap- 
plicable statutory and regulatory provisions follow. 


Section 312(a) of the Act (7 U.S.C. 213(a)) provides, inter alia, 
that: 


It shall be unlawful for any . . . dealer to engage in, or use any 
unfair, unjustly discriminatory, or deceptive practice or device 
in connection . . . with the receiving, marketing, buying or 
selling on a commission basis or otherwise, feeding, watering, 
holding, delivery, shipment, weighing or handling, in com- 
merce, of livestock. 


Pursuant to the authority granted him by section 407 of the Act 
(7 U.S.C. 228), the Secretary of Agriculture has issued 
regulations to carry out the provisions of the Act. Section 201.49 
of the regulations (9 CFR 201.49) provides inter alia, that: 


When livestock . . . is weighed for purposes of purchase or sale, 
a scale ticket shall be issuedwhich . . . shall show the. . . actual 
weightof the livestock . . . In transactions subject to the act... 
dealers shall be responsible for the accurate weighing of 
livestock and the execution and issuance of scale tickets 
(emphasis added) 


Section 201.55 of the regulations (9 CFR 201.55) provides in 
relevant part: 


When livestock . . . is bought or sold on a weight basis in 
transactions subject to the provisions of the act, settlement 
therefore shall be on the basis of the weight shown on the scale 
ticket or correction ticket, as the case may be. Any weight 
figures shown on accounts of sale, accounts of purchase... . 
issued in connection with transactions subject to the act shall be 
actual weights obtained on scales operated or used by . . . 
dealers . . . at the place and at the time of consummation of the 
transactions in question or, if not, shall be appropriately ex- 
plained on the accountings 


Section 201.71 of the regulations (9 CFR 201.71) provides in 
relevant part: 


Each . .. dealer . . . who weighs livestock . . . shall install, 
maintain, and operate the scales used for such weighing so as to 
insure accurate weights 
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The Act and the regulations are clear regarding the 
requirements that dealers, subject to the Act, weigh livestock at 
their actual, accurate weight at the time of purchase; that they 
issue scale tickets showing the actual weight of the livestock; that 
weight figures shown on accounts of purchase shall be actual 
weights; and that settlement in such transactions shall be on the 
basis of the weight shown on the scale ticket. In addition, 
numerous rulings of the Secretary of Agriculture have held that 
practices set forth in Conclusion I violate the Act and regulations. 
In re Whiteville Livestock Auction, Inc., and Kenneth Tyrone 
Coleman, 31 A.D. 857, 871 (1972); In re George K. Reaves, d/b/a 
Reaves Livestock, 30 A.D. 1455, 1464-65 (1971); In re R. D. 
Bryan, 29 A.D. 816, 824 (1970); In re J. W. Moore, 26 A.D. 546, 
557 (1967); In re Farmers Commission Company, Inc. and Charles 
W. Burris, Jr., 24 A.D. 1491, 1501 (1965); In re Wayne County 
Livestock Exchange, Inc., 23 A.D. 472, 480 (1964); In re Joseph 
L. Mitchell, d/b/a La Salle County Livestock Marketing Center, 
21 A.D. 124. 133, aff’d308 F.2d 855 (7th Cir. 1962), cert. denied., 
372 U.S. 935 (1963). 


Respondents admitted in their answer that at all times referred 
to they were engaged in the business of buying and selling 


livestock in commerce for their own account and that they were 
and are registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. Respondents further admitted 
that they operate a daily buying station and sell livestock pur- 
chased at their buying station to various dealers located in North 
Carolina and Virginia. The evidence adduced at the hearing also 
shows respondents meet the definition of a dealer under the Act, 
which is ‘‘. .. any person. . . engaged in the business of buying 
and selling in commerce livestock . . . on his own account... .”’ (7 
U.S.C. 201(d)). The respondents are therefore subject to the 
provisions of the Act and regulations and the jurisdiction of the 
Secretary of Agriculture. 


The issues of wilfulness and whether the transactions involved 
were in commerce will be discussed under Headings IV and V. 


The evidence, which is uncontroverted indicates that Mr. 
Stephens, in connection with his transactions with respondents on 
September 26, 27 and 28, 1972, was issued accounts of purchase 
showing the weights at which respondents purchased the hogs 
from him; that he was paid on the basis of these weights; and that 
he was not issued scale tickets at the time of the sale. The chief 
question with relation to these transactions, therefore, is whether 
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respondents knowingly weighed the livestock at less than their 
true and correct weights. If the answer is in the affirmative, the 
violations relating to the short-weights on the accounts of pur- 
chase and the payment for the hogs on the basis of these short- 
‘veights follows a fortiori. 


It is clear from the evidence that respondents knowingly 
weighed livestock at less than their true and correct weights. Of 
the eight drafts weighed by respondents during the investigation 
all were short weighed a total of 91 pounds. (One of the drafts 
consisting of one sow sold on September 26, 1972 was not included 
in the Complaint). 


Employees of complainant testified regarding the procedures 
used in the investigation of respondents. They described in 
meticulous detail the procedures they used to enable them to 
know the exact weight of the hogs at the time of sale. Com- 
plainant’s employees weighed the hogs on a scale capable of 
accurate weighing to within one pound; tested the scale with 
calibrated test weights before each use and found it accurate for 
weighing livestock; balanced the scale before each animal was 
weighed; and took measures to minimize the element of shrink. 
The scale at respondents’ buying station was an accurate 
weighing instrument capable of yielding accurate weights within 
permissible tolerances. The large difference in the weights ob- 
tained on complainant’s scale and those obtained on respondents’ 
scale cannot be attributed to the fact complainant’s scale was 
graduated by one pound increments and respondents’ scale was 
graduated by five pounds increments. Nor can it be attributed to 
shrink in the few minutes (35 minutes or less) between com- 
plainant’s weighings and respondents’ weighings. The hogs used 
in the investigation were conditioned to minimize shrink. They 
were in a “gaunt” “shrunk out’’ condition prior to sale. Mr. 
Stephens, an individual with 25 years of experience with livestock 
and weighing investigations and also with considerable 
knowledge in the area of livestock shrink testified that based on 
his experience and the condition of the hogs he would not at- 
tribute the weight differences to shrink. 


At the hearing respondents attempted to show that the weight 
differences may have been due to the condition of the scale. On 
May 30, 1972, respondents’ scale was tested by Mr. Burnett, an 
Inspector of Weights and Measures for the State of North 
Carolina, and he found it to be accurate for weighing livestock, 
barely within permissible tolerances. Mr. Miller testified that Mr. 
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Burnett told him that his scale may need work done before his 
next inspection. The scale was passed by Mr. Burnett on May 30, 
1972 because it was within allowable tolerances and accurate for 
weighing livestock. When Mr. Stephens and Mr. Harris tested 
respondents’ scale on September 28, 1972, at the conclusion of the 
investigation, they found it within allowable tolerances and ac- 
curate for weighing livestock. When Mr. Kippenbrock, a scales 
repairman, removed respondents’ scale on October 5, 1972, he did 
not test it and therefore did not know if it was accurate or not for 
weighing livestock. The evidence does not substantiate a con- 
tention that the neglected condition of respondents’ scale may 
have caused the weight differences between complainant’s and 
respondents’ weighings. 


Several of respondents’ practices in weighing livestock, which 
are themselves violations of the Act,' may more logically account 
for the weight differences. Mr. Miller readily admitted that he 
weighed livestock with the scale ticket in the poise. His testimony 
impliedly admitted that he had been doing this for a considerable 
period of time. The test conducted by Mr. Stephens with the scale 
ticket in the poise indicated that this practice would cause an error 
of from -3 to -5 pounds from 100 to 1000 pounds. Mr. Miller also 
admitted to turning the knurl back while weighing livestock he 
purchased from Mr. Stephens. Mr. Miller explained this action by 
saying he did it to put the hog in a lower weight category and thus 
give Mr. Stephens a higher price per hundredweight for the hog. 
Although this may seem a laudable motive, Mr. Miller’s action 
violated section 201.73-1(e)(1) of the regulations (9 CFR 201.73- 
1(e)(1)), which requires the weigher to determine and record the 
true weight of livestock without prejudice or favor to any person. 
Although Mr. Miller denied ever having turned the knurl back to 
put a hog in a lower weight category that would give the seller a 
lower price per hundredweight, the evidence would indicate 
otherwise. 


One of the hogs sold by Mr. Stephens to respondents on 
September 27, 1972, weighed 183 pounds on complainant’s scale; 
Mr. Miller, however, weighed this same hog at 170 pounds. Mr. 
Stephens, therefore not only lost $3.38 on the 13 pounds he was 
short-weighed but he lost an additional $5.10 because the hog was 
placed in a lower weight bracket which resulted in a price of $3.00 


1. Fora discussion of these violations see Heading II. 
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less per hundredweight.* Mr. Stephens also testified that when he 
visited respondents on September 25, 1972, he saw Mr. Miller not 
only place the scale ticket on the poise prior to weighing livestock, 
but also saw him turn the knurl back. 


It should also be pointed out that when Messrs. Stephens and 
Harris checked respondents’ scale on September 28, 1972, they 
found it back-balanced 4 pounds. Mr. Stephens testified that 
since respondents’ scale was graduated in five pound increments, 
a 4 pound back-balance condition would cause the scale to weigh 
livestock at 5 pounds less than their true and correct weight. It 
should also be pointed out that the poise on respondents’ scale is 
moved manually on the weighbeam, and it can therefore ke 
stopped in any position and a scale ticket can be printed. In other 
words a hog whose actual weight is 180 pounds, can be weighed on 
respondents’ scale and a scale ticket printed showing a weight 
anywhere from 0 to the capacity of the scale. 


When all the evidence is considered, the most reasonable and 
logical explanation for the weight differences between com- 
plainant’s weighing and respondents’ weighings is that the 
respondents short-weighed the hogs. Since the weights arrived at 
on respondents’ scale were consistently in favor of respondents, 
there can be little doubt that the short-weighing was knowingly 
performed. 


Respondents, therefore, on the dates and in the transactions 
alleged in paragraph II of the Complaint wilfully violated section 
312(a) of the Act and sections 201.49, 201.55 and 201.71 of the 
regulations by knowingly weighing livestock at less than their 
true and correct weights, issued accounts of purchase on the basis 
of such false weights, paying the seller on the basis of such false 
weights, and failing to issue scale tickets. 


Il 


Respondents, on September 28, 1972, weighed livestock 
with a scale ticket inserted in the weighbeam poise and while 
the scale was back-balanced four pounds in violation of 
section 312(a) of the Act (7 U.S.C. 213(a)) and sections 


2. Hogs are usually classified according to their weight. A hog weighing less 
than 180 pounds is usually referred to as a light hog; a hog from 180-220 or 240 
pounds (depending on the buyer) is a top hog; and a hog over 220 or 240 pounds 
is a heavy hog. The top price is usually paid for a top hog. A light or heavy hog 
will bring a lower price per hundredweight. 
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201.71 and 201.73-1 of the regulations (9 CFR 201.71 and 
201.73-1). 


It is an uncontroverted fact that respondents weighed livestock 
with the scale ticket in the poise. Mr. Stephens testified he 
witnessed Mr. Miller weighing livestock with the scale ticket in 
the poise on September 25, 1972, and again on September 28, 
1972. Mr. Miller himself admitted that he weighed livestock with 
the scale ticket in the poise. From Mr. Miller’s testimony, an 
inference is drawn that he had followed this practice for some 
period of time. 


The evidence is clear that on September 28, 1972, respondents 
operated their scale while it was improperly balanced. On Sep- 
tember 28, 1972, after they had identified themselves to Mr. 
Miller, Messrs. Stephens and Harris checked the balance con- 
dition of respondents’ scale. When they released the latch on the 
trigloop, with the poise at zero, the weighbeam came to rest in the 
lower part of the trigloop, indicating that the scale was in a back- 
balanced condition. They determined the exact amount of back- 
balance to be 4 pounds by the use of calibrated test weights. Mr. 
Miller offered no explanation for the back-balanced condition at 
that time and respondents offered no evidence at the hearing to 


explain it. Respondents’ scale was also tested by Messrs. 
Stephens and Harris on September 28, 1972, and was found to be 
within allowable tolerances and accurate for weighing livestock. 
Respondents obviously did not balance the scale as required by 
the regulations, because the simple act of balancing the scale 
would correct a back-balanced condition. 


Section 201.73-1(a) of the regulations (9 CFR 201.73-1(a)) 
provides in relevant part: 


(a) Balancing the empty scale. 

(1) The empty scale shall be balanced each day before 
weighing begins and thereafter, while weighing operations 
continue and its zero balance shall be verified at intervals of 
not more than 15 drafts or 15 minutes whichever is completed 
first. In addition, the zero balance of the scale shall be 
verified whenever a weigher resumes weighing duties after an 
absence from the scale... . 


Section 201.73-1(g)(1) of the regulations (9 CFR 201.73-1(g)(1)) 
provides: 

(1) The poises of weighbeam scales are carefully adjusted 

and sealed to a definite weight at the factory and any change 
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in that weight seriously affects weighing accuracy. A 
weigher, therefore, should be certaan that poise parts do not 
become broken, loose or lost and that no material is added to 
a poise. Balancing or weighing shall not be performed while a 
scale ticket is in the slot of a weighbeam poise. (emphasis 


added) 


‘Section 201.73-1 of the regulations in addition to being 
published in the Code of Federal Regulations, is also published in 
more convenient form by the Packers and Stockyards Ad- 
ministration in Scales and Weighing Memorandum No. 3, “In- 
structions for Weighing Livestock.’’ Both Messrs. Miller and 
Umphlett filed signed acknowledgement that they had read and 
agreed to comply with these instructions. In addition, a copy of 
these instructions was sent to respondents on January 21, 1972, 
with a caveat concerning these and other practices which violated 
the regulations. 


Section 201.71 of the regulations (9 CFR 201.71) requires each 
dealer to maintain and operate scales used for weighing livestock 
so as to insure accurate weights. Section 312(a) of the Act (7 
U.S.C. 213(a)) prohibits any dealer from using any unfair or 
deceptive practice or device in connection with the buying or 
weighing of livestock in commerce. The operation of a scale while 
the scale is in a back-balanced condition is a violation of section 
312(a) of the Act and the regulations issued thereunder. Jn re 
Whiteville Livestock Auction, Inc., and Kenneth Tyrone 
Coleman, 31 A.D. 857, 867, 871 (1972); In re George K. Reaves, 
d/b/a Reaves Livestock, 30 A.D. 1455, 1464-65 (1971). The 
weighing of livestock with the scale ticket in the weighbeam poise 
is also a violation of section 312(a) of the Act and the regulations 
issued thereunder. In re R. D. Bryan, 29 A.D. 816, 824. 


The evidence clearly establishes that respondents weighed 
livestock with the scale ticket in the poise and that respondents 
operated their scale when it was in a back-balanced condition. The 
fact that these acts are violations of the Act and regulations has 
also clearly been established. Respondents, therefore, wilfully 
violated section 312(a) of the Act and sections 201.71 and 201.73-1 
of the regulations when they committed these acts on September 
28, 1972. 

III 


Respondents failed to keep accounts and records which 
fully and correctly disclosed all transactions involved in their 
business in violation of section 401 of the Act (7 U.S.C. 221) 





KENNETH W. MILLER 105 
Cite as 33 A.D. 88 


and sections 201.46(a), 201.49, 201.55 and 201.73-1 of the 
regulations (9 CFR 201.46(a), 201.49, 201.55 and 201.73-1). 


The record clearly establishes that respondents’ accounts and 
records do not fully and correctly disclose all transactions in- 
volved in their business as required under the Act and 
regulations. 


Section 401 of the Act (7 U.S.C. 221) provides in relevant part: 


Every . . . dealer shall keep such accounts, records and 
memoranda as fully and correctly disclose all transactions 
involved in his business ... . 


Section 201.49 of the regulations (9 CFR 201.49) provides in 
relevant part: 


When livestock . . . is weighed for purposes of purchase or sale, 
a scale ticket shall be issued which shall show the name of the 
agency performing the weighing service, the date of the 
weighing, the number of the scale or other information iden- 
tifying the scale upon which the weighing is performed, the 
name of the seller, the name of the buyer, and the name of the 
consignor, or understandable abbreviations of such names. In 
the case of livestock, in addition to the information referred to 
in this section, the scale ticket shall show the number of head, 
kind, and actual weight of the livestock, the amount of dockage, 
if any, and the name or initials of the person who weighed the 
livestock . . . . (emphasis added) 


Section 201.46(a) of the regulations (9 CFR 201.46(a)) provides, 
in relevant part: 


. . . Each dealer buying or selling livestock on a commission 
basis or otherwise, . . . in addition to other necessary records, 
shall make and keep an accurate record of the number and 
weight of livestock bought, sold, or otherwise disposed of each 
business day . . . . (emphasis added) 


Section 201.73-1(a)(6) of the regulations (9 CFR 201.73-1(a)(6)) 
provides: 


(6) The time at which the empty scale is balanced or its zero 
balance verified shall be marked on scale tickets or other per- 
manent records. 


The relevant parts of Section 312(a) of the Act (7 U.S.C. 213(a)) 
and section 201.55 of the regulations (9 CFR 201.55) were set 
forth under Heading I. 
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The Act and the regulations are clear that a dealer must make 
and keep certain accounts and records, including scale tickets and 
accounts of purchase, and that the scale tickets and accounts of 
purchase must contain certain specified information, which must 
be accurate. The failure to keep accounts and records as required 
has been held to be a violation of the Act and regulations. In re 
Farmers Commission Company, Inc. and Charles W. Burris, Jr., 
24 A.D. 1491, 1501 (1965); In re Wayne County Livestock Ex- 
change, Inc., 23 A.D. 472, 480 (1964); In re Joseph L. Mitchell, 
d/b/a La Salle County Livestock Marketing Center, 21 A.D. 124, 
133, aff'd. 308 F.2d 855 (7th Cir. 1962), cert. denied 372 U.S. 935 
(1963). 


It has already been established that respondents issued to Mr. 
Stephens accounts of purchase showing weights which were less 
than the true and accurate weights of the hogs sold to respond- 
ents. (See Heading I). The evidence clearly indicates that 
respondents retained copies of the accounts of purchase and made 
them a part of their accounts and records. 


The record also clearly indicates that respondents failed to 
make and keep an accurate record of the number and weight of 


livestock sold. Mr. Miller testified that respondents sold livestock 
on the basis of purchase weights. Thus, respondents’ records 
dealing with the sale of the hogs purchased from Mr. Stephens 
would quite probably be an inaccurate record of the weight of 
livestock sold, since respondents purchased the hogs from Mr. 
Stephens on the basis of weights which were less than the true and 
correct weights, and when they were in a gaunt shrunk-out 
condition. In addition, Mr. Miller, during cross-examination, had 
difficulty in correlating and at times could not correlate the hogs 
shown on his “tally sheets’’ with the hogs shown on his bills of 
sale to H. P. Beale and Sons. 


It was established under Heading I that respondents failed to 
issue scale tickets in connection with the purchase of hogs from 
Mr. Stephens. Mr. Stephens, however, was later able to obtain 
copies of the scale tickets respondents used. The scale tickets 
failed to show the information required by the Act and 
regulations. In fact the scale tickets had none of the information 
required on them at all. The only entry made on the scale tickets 
obtained by Mr. Stephens was the false and inaccurate weights 
obtained by respondents in the September 28, 1972, transactions. 


Respondents, therefore, violated section 401 of the Act and 
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sections 201.46(a), 201.49, 201.55 and 201.73-1 of the regulations, 
by failing to keep accounts and records which fully and correctly 
disclosed all transactions involved in their business, in that they 
issued and made a part of their records, accounts of purchase 
which were based on false weights; failed to make and keep an 
accurate record of the number and weight of livestock sold; and 
failed to issue scale tickets with the information required by the 
Act and regulations. 


IV 


Respondents’ violations of the Act and regulations were in 
commerce. 


It has already been established that respondents meet the 
definition of a delaer under the Act and are subject to the 
provisions of the Act and regulations and therefore subject to the 
jurisdiction of the Secretary of Agriculture. (See Heading I). 


Section 2 of the Act (7 U.S.C. 182) provides in relevant part: 


When used in this Act. . . (6) the term ‘“‘commerce’’ means 
commerce between any State . . . and any place outside 
thereof; .... 


The record clearly establishes that the actions alleged in 
paragraphs II, III and IV of the Complaint, are violations of the 
Act and regulations, and were committed in commerce as that 
term is defined in the Act. The records secured by Messrs. 
Stephens and Harris when they visited respondents on September 
29, 1972, show that the hogs purchased from Mr. Stephens were 
shipped in commerce. The four hogs purchased from Mr. 
Stephens on September 26, 1972, were commingled with other 
hogs purchased by respondents and sold to H. P. Beale and Sons, 
Courtland, Virginia, on September 27, 1972. The six hogs 
respondents purchased from Mr. Stephens on September 27, 1972 
and the seven hogs respondents purchased from Mr. Stephens on 
September 28, 1972, were commingled by respondents with other 
hogs they had purchased and were sold to H. P. Beale and Sons, 
Courtland, Virginia on September 29, 1972. The violations of the 
Act and regulations were therefore in commerce. 


The Secretary therefore has jurisdiction not only over the 
respondents themselves but also over the transactions in which 
the violations of the Act and regulation occurred. 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 33 A.D. 88 


V 


Respondents’ violations of the Act and regulations were 
wilful. 


The complaint alleges that respondents ‘“‘wilfully’’ violated the 
Act and regulations. In connection with statutes denouncing 
offenses involving turpitude, wilful is generally used to mean evil 
purpose, criminal intent and the like. But with regard to 
regulatory statutes it has been held: 


that if a person (1) intentionally does an act which is 
prohibited— —irrespective of evil motive or reliance on 
erroneous advise, or (2) acts with careless disregard of 
statutory requirements, the violation is wilful. Goodman v. 
Benson, 286 F.2d 896 (1961). 


The test for ‘‘wilful’’ under the Packers and Stockyards Act, 
therefore, is not evil purpose or criminal intent but rather that the 
prohibited act was done intentionally or with careless disregard of 
statutory requirements. In re Rayville Livestock Auction, Inc., 
30 A.D. 886, 896 (1971); In re Benedict K. Goodman, 18 A.D. 
1121, 1128, aff'd, 286 F.2d 896 (7th Cir. 1961). 


The facts adduced at the hearing clearly show that respondents 
acted with careless disregard of the statutory requirements. 


Respondents had knowledge or should have had knowledge of 
the Act and regulations. They are charged with knowledge of the 
Act and regulations. Capitol Packing Company v. United States 
of America, 350 F.2d 67, 78-79 (1965). More specifically both Mr. 
Miller, a partner in the firm, and Mr. Umphlett, a weighmaster at 
the firm, filed signed acknowledgements both dated November 
21, 1969, with the United States Department of Agriculture, 
stating that they had read Scales and Weighing Memorandum 
No. 3, “Instructions for Weighing Livestock.’’ These instructions 
were in the form of a pamphlet published by the Packers and 
Stockyards Administration. This pamphlet is a reprint of section 
201.73-1 of the Federal regulations (9 CFR 201.73-1). In addition, 
respondents were notified by letter dated January 21, 1972, of the 
requirements regarding scale tickets and of the need to follow the 
procedures set forth in ‘‘Instructions for Weighing Livestock.”’ 
Included with the letter were copies of the Act and the 
regulations, a sample scale ticket and a copy of the pamphlet 
“Instructions for Weighing Livestock.” 


It was also shown that Mr. Harris conducted weighmaster 
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schools in the State of North Carolina. Respondents were notified 
by mail when and where these schools would be held. There was 
no record of either respondents or any of their employees having 
attended any of these schools. 


In spite of this evidence indicating respondent knew or should 
have known of the requirement of the Act and regulations, 
respondents short-weighed livestock on September 26, 27 and 28, 
1972. The results were too consistently in favor of respondents to 
be termed accidental or inadvertent. On the dates in question 
respondents also failed to issue scale tickets to Mr. Stephens; 
issued accounts of purchase to Mr. Stephens showing false and 
incorrect weights; and paid Mr. Stephens on the basis of these 
weights. In addition on September 28, 1972, respondents weighed 
livestock when the scale was back-balanced 4 pounds. The facts 
clearly indicate that respondents committed the alleged acts 
intentionally and in careless disregard of the statutory 
requirements. 


Respondents argue such actions as disclosed by the evidence 
were unintentional and inadvertent, not wilful. In addition, they 
argue that respondents acted in good faith, that no one was really 
hurt by any errors or omissions that were made, and that 
ignorance or neglect more than explain the deficiencies shown. 
The evidence discloses a consistency of action and results too 
adverse to one side and favorable to the other, under cir- 
cumstances that fail to limit the misconduct to ignorance or in- 
nocent isolated mistakes. The respondents’ business appears to 
have been conducted with laxity and looseness calculated to allow 
the very explanations offered as excuses for the prohibited 
misconduct. The burden of proof to establish wilful violation, as 
opposed to error based on innocence or ignorance, is herein 
satisfied. 


VI 


Respondent should be suspended as a Registrant under the 
Act for a period of time and as ordered to cease and desist 
from further violations of the Act 


It has already been established that respondents have violated 
Sections 312(a) and 401 of the Act (7 U.S.C. 213(a), 221) and 
Sections 201.46(a), 201.49, 201.55, 201.71 and 201.73-1 of the 
regulations (9 CFR 201.46(a), 201.49, 201.55, 201.71, 201.73-1). 
Complainant urged that respondents’ registration be suspended 
for a period of 45 days and that they be ordered to cease and desist 
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from further violations of the Act. 


Mr. Matteson, Area Supervisor for the Arlington Area Office, 
which encompasses the State of North Carolina, testified that 
short-weighing is a problem in the livestock industry. It is one of 
the most deceptive practices under the Packers and Stockyards 
Act. The producer or farmer who sells livestock looks to the price 
he will receive. He assumes the scales are tested and accurate and 
that his livestock will be weighed correctly. He will therefore sell 
his hogs to the buyer who will pay him the highest price. A buyer 
who short-weighs livestock is able to offer a few cents more per 
pound since he is paying it on a weight that is less than the actual 
weight of the livestock. The buyer who short-weighs livestock 
therefore has an unfair means of perpetuating himself in business 
at the expense of his competitors who weigh livestock accurately. 


The evidence shows that in several instances Mr. Miller sold the 
hogs to H. P. Beale and Sons at the same weight he had pur- 
chased them from Mr. Stephens. At first blush this may indicate 
that respondents did not benefit when they short-weighed the 
livestock, but this is far from true. It is a common practice in the 
industry for a buying station and packer to have an agreement as 


to shrink. It is common that the packer will allow a 2 or 2 1/2 
percent shrink or weight loss during shipment from the buying 
station. If the shrink exceeds this amount the packer will bill the 
buying station back for the excess loss. If the shrink is con- 
sistently over the allowed percentage, a packer would probably 
look for another buying station from which to buy his hogs. A 
dealer who short-weighs hogs when he buys them and then sells 
them on his purchase weight is eliminating his shrink to the 
packer. The packer gets a high yield hog on slaughter and the 
buying station gets a satisfied customer and sure market for his 
hogs. 


Complainant’s Exhibit 18 sets forth the losses incurred by Mr. 
Stephens in his transactions with respondents. It also indicates 
the effect short-weighing, of the degree shown in this proceeding, 
could have on hog producers in the area. The hogs sold in the 
investigation were short-weighed an average of 5 pound per head. 
Ifthis is taken times the yearly volume of respondents’ business 
and the average price paid by respondents, the loss to local 
producers could be $50,422.50. Under all the circumstances and 
because of the serious nature of the violations, complainant urged 
the suspension of respondents as registrants under the Act for a 
period of 45 days is warranted. 
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However, the evidence does not warrant nor justify an inference 
of equal and similar misconduct practiced in every transaction 
throughout the year. The annual projection of losses is therefore 
somewhat speculative. On the other hand, it is certainly not 
reasonable to conclude that the only misconduct of the year oc- 
curred in these incidents described in the testimony. In fact it 
appears that such illegal practices, if not followed in every 
transaction with regular customers, neighbors or friends, were 
probably used when thought feasible by the respondents. 


The area of sanctions is presently somewhat unsettled, with an 
increase of severity suggested in part at least to enhance the 
deterrent factor. In re Sy Gaiber & Co. 31 A.D. 843 (7/20/72); In 
re Whiteville Livestock Auction 31 A.D. 857 (7/20/72); In re 
George Rex Andrews 32 A.D. 553 (3/8/73); In re Louis Romoff 
31 A.D. 1252 (10/10/72) modifying 31 A.D. 158 (2/11/72). In 
recognition of this movement toward more severe sanctions, and 
in consideration of In re Harry O. Aherns 32 A.D. (8/14/73) 
which was characterized as ‘‘a case in which deliberate and wilful 
short-weighing was proven conclusively’’ wherein a 30 day 
suspension was requested, recommended and adopted, it appears 
that a fifty percent increase in penalty to 45 day suspension as 
requested herein may be more than is necessary. Admittedly 
precise measurement of such factors is difficult, but escalation 
should be measured in steps not too swift or steep, so as not to 
overshoot the need or goal. 


In the light of the circumstances established by the record 
herein and full consideration of the various precedents, it is not 
considered necessary to impose a suspension beyond 36 days. 


ORDER 


Respondents, individually and as partners with each other or 
with other persons, in connection with their livestock operations, 
in commerce, shall cease and desist from: 


1. Weighing livestock at other than the true and correct 
weights; 


2. Issuing accounts of purchase to sellers of livestock on the 
basis of false and incorrect weights; 


3. Paying the sellers of livestock on the basis of false and in- 
correct weights; 


4. Failing to issue scale tickets which show: (a) the name or | 
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initials of the person weighing the livestock, (b) the date of the 
weighing of the livestock, (c) the name or initials of the weigh- 
master, (d) the name of the seller and buyer of the livestock, (e) 
the number of head, kind, and actual weight of livestock weighed, 
(f) the time of scale balance check, and (g) proper serial numbers 
and 


5. Failing to operate livestock scales in accordance with the 
INSTRUCTIONS FOR WEIGHING LIVESTOCK. 


Respondents shall keep accounts, records and memoranda 
which fully and correctly disclose all transactions involved in their 
business as a dealer subject to the Act, including true and correct 
copies of accounts of purchase, invoices and correct and complete 
copies of scale tickets. 


Respondents are suspended as registrants under the Act for a 
period of 36 days. 


This order shall be effective on the sixth day after the Decision 
and Order becomes final. 


Further, pursuant to the Amended Rules of Practice governing 
procedures under the Packers & Stockyards Act, this Decision 
and Order become final without further procedure 35 days after 


service hereof unless appealed to the Secretary by a party to the 
proceedings within 30 days after service, as provided in sections 
202.16 and 202.18 of the said Rules of Practice as published in the 
Federal Register of August 20, 1973 (38 FR 22379-80, Vol. 160).* 


(No. 15,626) 


In re KENNETH W. MILLER and Wa.tTerR L. HumpuHLett d/b/a 
MitterR AND HumpnHiet. P&S Docket No. 4721. Decided 
January 16, 1974. 


Order Granting Motion to Change Effective 
Date of the Suspension 


Decision by William J. Weber, Administrative Law Judge. 


*See Order granting motion to waive remainder of appeal period and make 
suspension effective January 24, 1974. --Ed. 
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The parties hereto having filed a Motion supported by a 
stipulation wherein said parties agree to waive the remainder of 
the appeal period in exchange for making the previously ordered 
36 days suspension order begin on Thursday, January 24, 1974. 


Said Motion should be and hereby is granted, and the 
suspension ordered shall begin on Thursday, January 24, 1974, in 
accordance with said agreement. 


(No. 15,627) 


Joe ALTSHELER, Dit, PAyNeand B. A. AnpErson, d/b/a ALTSHEL- 
ER AND PAYNE v. TED F. RICHARDSON and STocKMAN’s CATTLE 


Co., a Corporation. P&S Docket No. 4660. Decided January 
Lbs. 


Order upon reconsideration 


This order is issued in accordance with the facts and circumstances set forth 
herein. 


C. T. ‘Tad’ Sanders, Kansas City, Missouri, for complainants. 
C. G. Wallace, III, North Platt, Nebraska, for respondents. 
John J. Casey, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), an order 
was issued on October 2, 1973, dismissing the complaint herein on 
the basis, in substance, that complainants failed to carry their 
burden of proof. On October 18, 1973, complainants filed a 
petition for reconsideration which was duly served on respond- 
ents. On October 30, 1973, respondents filed an answer to that. 
petition. 


In support of that petition, complainants assert that respond- 
ents’ communication with complainants as well as respondents’ 
actions clearly indicate that they agreed to and did in fact exercise 
complete dominion over the cattle in question until they became 
aware of their poor health; complainants also assert that in- 
sufficient weight was given to the fact that the cattle were con- 
signed to the Ogallala Livestock Commission Company in the 
name of respondent corporation, the fact that respondents also 
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requested vaccinations, and controlled the transportation and 
delivery of the cattle to respondent corporation for sale. 


After a complete review of the record, we still cannot find from 
the evidence that either of the respondents exercised any 
dominion or control over the calves or the proceeds of the sale of 
the calves, consistent with ownership thereof, or which would 
effect a ratification of the alleged sale to respondents. The record 
of the Ogallala facility, showing respondent corporation as 
consignor of the calves, does not, by itself, establish any more 
than respondent Richardson testified to, namely, that he in- 
formed personnel of the Ogallala facility that the calves would be 
delivered there, for sale for a friend of his, for the purpose of 
obtaining favorable treatment for complainants. 


Eugene Sorrell testified that he had previously sold only heifers 
to respondents, and no steer calves. Respondent Richardson 
testified that he very seldom dealt in steers, that his principal 
business was in heifers. In fact, these steer calves were neither 
unloaded at respondents’ place of business on arrival there, nor 
inspected by respondent Richardson or personnel of respondent 
corporation. Personnel of respondent corporation merely directed 
that the truck containing the calves, proceed to the Ogallala 
facility. In view of the conflict in the evidence regarding whether 
respondents agreed to purchase the calves, and respondent 
Richardson’s testimony that his only role in the transaction was 
to inform the Ogallala facility that a load of steers was coming in 
to be sold for a friend of his, to give them necessary inoculations 
and treatment, and to try to sell them in the stocker and feeder 
sale, for the purpose of obtaining favorable treatment for com- 
plainants, we cannot find that such actions constituted an 
exercise of dominion and control of the cattle, consistent with 
ownership. 


The evidence indicates clearly that respondents did not control 
the transportation or delivery of the cattle. In fact, the cattle were 
transported by a driver, arranged for by complainants. 


Accordingly, the order of dismissal of October 2, 1973, is 
hereby reaffirmed. 


The order of dismissal of October 2, 1973, and this order, are 
the same as orders by the Secretary of Agriculture, being issued 
pursuant to delegated authority, 37 F.R. 28475, as authorized by 
Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. 450c-450g. 


On complainant’s right to judicial review hereof, see United 





S.V. DURST 
Cite as 33 A.D. 115 


States v. I.C.C., 337 U.S. 426. 


Copies hereof shall be served on the parties. 


(No. 15,628) 


In re S. V. Durst. P&S Docket No. 4829. Decided January 18, 
1974. 


Bonding requirements — failure to meet 


Where respondent violated the Act and regulations in connection with the bond- 
ing requirements thereof, respondent is ordered to cease and desist from 
such violation. 


John E. Ford, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter called the Act. It was instituted by a 
complaint filed on July 6, 1973, by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture. The complaint alleges that the respondent has 
wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)) and 
sections 201.29 and 201.30 of the regulations (9 CFR 201.29 and 
201.30). 


Copies of the complaint and the Rules of Practice governing 
proceedings under the Act were served upon the respondent by 
the Hearing Clerk by certified mail. 


Respondent was informed in the letter of service that an answer 
must be filed within 20 days, and that failure to answer denying 
the allegations in the complaint and requesting an oral hearing 
would constitute admission of such allegations and waiver of such 
hearing. 


Accordingly, the material facts alleged in the complaint, which 
are admitted by Respondent’s failure to file an answer, are 
adopted and set forth herein as the findings of fact. 
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This Decision, therefore, is issued pursuant to Section 202.9(c) 
of the Rules of Practice, as amended (9 CFR 202.9(c) as amended). 


FINDINGS OF FACT 


1. (a) S. V. Durst hereinafter referred as the respondent, is an 
individual with his principal place of business located at 
Morrowville, Kansas. 


(b) Respondent is, at all time material herein was: 


(1) engaged in the business of buying livestock in 
commerce on a commission basis; and 


(2) registered with the Secretary of Agriculture as a 
dealer to buy and sale livestock in commerce, and as a market 
agency buying livestock in commerce on a commission basis. 


2. Respondent was notified by certified mail on or about June 
7, 1972, that his bond has been terminated and that if he con- 
tinued his livestock operations without bond coverage as required 
under the Act and regulations, he would be in violation of section 
312(a) of the Act and sections 301.29 and 201.30 of the regulations 
promulgated thereunder. Notwithstanding such notice, 
respondent has engaged in the business of a market agency 
buying livestock on commission in commerce, without filing and 
maintaining a reasonable bond or its equivalent as required under 
the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated section 312a of the Act (7 U.S.C. 
213(a)), and sections 201.29 and 201.30 of the regulations (9 CFR 
201.29, 201.30). Complainant recommends that respondent not be 
suspended under the Act as he is now in full compliance with the 
bonding provisions provided for by the Act. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under the 
Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 


This order shall be effective from the sixth day after the 
Decision and Order become final. Copies hereof shall be served 
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upon the parties. 


Pursuant to the amended Rules of Practice governing 
procedures under the Packers and Stockyards Act, this Decision 
and Order become final without further proceedings 35 days after 
service hereof UNLESS appealed to the Secretary by a party 
hereto within 30 days after service, as provided in Sections 202.16 
and 202.18 of the Rules of Practice as amended. * 


(No. 15,629) 


In re CentrRAL Coast Meats, Inc., Harotp Hasis, SR. AND 
Harry S. Haars. P&S Docket No. 4618. Decided January 23, 
1974. 


Corporate fiction — veil of 


Where the corporate fiction was merely an alter egoor business conduit of the 
individual respondents, the corporate veil must be pierced. 
Dual ownership and operation — Unfair practices — packer engaging in 
business as dealer — Absence of competition between buyers — Order 
to cease and desist from violations 


Where respondents violated the Act and regulations as found herein, respon- 
dents are ordered to cease and desist from such violations. 


Force and effect of regulations — decision on deferred 


The decision as to whether the regulations have the force and effect of law is 
deferred. 


Kenneth H. Vail, for complainant. 
Todd C. Gaskill, Fresno, Calif., for respondents. 

1. The office of Judicial Officer is a career position established pursuant to the 
Act of April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 
(5 U.S.C. 1970 ed., Appendix, p. 550). The Department’s first Judicial Officer 
held the office from 1942 to 1972. The present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relat- 
ing to appeals from the decisions of the prior Judicial Officer; and 8 years as ad- 
ministrator of the Packers and Stockyards Act regulatory program). 


Decision by Donald A. Campbell, Judicial Officer. 


*The Decision and Order became final January 18, 1974. --Ed. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by a 
complaint filed on January 25, 1972, by the Acting Ad- 
ministrator, Packers and Stockyards Administration. 


The complaint charges the respondents with engaging in unfair 
practices in commerce, by participating in and permitting dual 
ownership, management and control of a packer and a livestock 
dealer operation, specifically prohibited by regulations issued 
under the Act (9 CFR 201.68, 201.70). The complaint alleges that 
respondent Central Coast Meats is owned by respondents Harold 
and Harry Habib, and their respective children; that it is 
supervised and controlled by Harold and Harry Habib; and that 
Harold and Harry Habib at the same time conduct and operate a 
livestock dealer business under the name of Habib Cattle Com- 
pany. 


Specificially, the complaint charges that respondent Central 


Coast Meats, Inc., under the direction, management, and control 
of respondents Harold and Harry Habib in their capacity as 
packers and said Habib respondents in their capacity as a dealer 
under the trade name ‘‘Habib Cattle Company’’, in their livestock 
purchasing operations, in commerce, failed to establish and 
maintain an “arm’s-length’”’ relationship and to operate in- 
dependently of, and in competition with each other but, instead, 
purchased livestock through the same packer-buyers or other 
employees or agents of respondent Central Coast at the same 
stockyards, on the same days, and at approximately the same 
times; respondent Central Coast Meats, Inc., on various oc- 
casions, paid for livestock purchased for the Habib Cattle 
Company; and, in several instances, when livestock had been 
purchased for the Habib Cattle Company, the livestock was 
turned over to respondent Central Coast Meats, Inc., by Habib 
Cattle Company. 


Respondents filed an answer in which they admit all the factual 
allegations of dual ownership and operation but deny all im- 
plications of not operating the packer enterprise and the livestock 
dealership at ‘“‘arm’s length’’ and not in competition with each 
other, deny advance notice of any violation of the law or 
regulations, and deny violation of the provisions of the Packers 
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and Stockyards Act. 


A hearing was held in Fresno, California, on April 19 and 20, 
1972, before Harry S. McAlpin, Chief Administrative Law Judge, 
United States Department of Agriculture. Todd C. Gaskill, of 
Richardson and Gaskill, Fresno, California, appeared for the 
respondents. Jerome Ducrest, Office of the General Counsel, 
United States Department of Agriculture, Washingtcn, D. C., 
appeared for complainant. 


Seven witnesses testified for complainant and two witnesses 
testified for respondents. Complainant introduced into evidence 
19 exhibits, or series of exhibits, and one exhibit was introduced 
on behalf of respondents. 


The Chief Administrative Law Judge filed an Initial Decision 
and Order on September 7, 1973, in which he concluded that the 
respondents violated the express provisions of the regulations (9 
CFR 201.68), and, therefore, that their conduct constituted an 
unfair practice in violation of the Act. He ordered the respondents 
to cease and desist from engaging in a dual operation as a packer 
and as a dealer. 


The respondents filed an appeal to the Judicial Officer on 
October 18, 1973. The Judicial Officer has final administrative 
authority to decide cases under the Packers and Stockyards Act 
(37 F.R. 28475).' 


The Relevant Statutory Provisions 


The Packers and Stockyards Act, 1921, as amended and 
supplemented (7 U.S.C. 181 et seqg.), provides as follows: 


Sec. 202. Unlawful practices enumerated. 


It shall be unlawful with respect to livestock, meats, meat 
food products, livestock products in unmanufactured form, 
poultry, or poultry products for any packer or any live 
poultry dealer or handler to: 


1. The office of Judicial Officer is a career position established pursuant to the 
Act of April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 
(5 U.S.C. 1970 ed., Appendix, p. 550). The Department’s first Judicial Officer 
held the office from 1942 to 1972. The present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation 
relating to appeals from the decisions of the prior Judicial Officer; and 8 years as 
administrator of the Packers and Stockyards Act regulatory program). 
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(a) Engage in or use any unfair, unjustly discriminatory, 
or deceptive practice or device in commerce; or 


(b) Make or give, in commerce, any undue or unreasonable 
preference or advantage to any particular person or locality 
in any respect whatsoever, or subject, in commerce, any 
particular person or locality to any undue or unreasonable 
prejudice or disadvantage in any respect whatsoever; or 


(c) Sell or otherwise transfer to or for any other packer, or 
any live poultry dealer or handler, or buy or otherwise receive 
from or for any other packer or any live poultry dealer or 
handler any article for the purpose or with the effect of ap- 
portioning the supply in commerce between any such 
packers, if such apportionment has the tendency or effect of 
restraining commerce or of creating a monopoly in com- 
merce; or 


(d) Sell or otherwise transfer to or for any other person, or 
buy or otherwise receive from or for any other person, any 
article for the purpose or with the effect of manipulating or 
controlling prices in commerce, or of creating a monopoly in 
the acquisition of, buying, selling, or dealing in, any article 
in commerce, or of restraining commerce; or 


(e) Engage in any course of business or do any act for the 
purpose or with the effect of manipulating or controlling 
prices in commerce, or of creating a monopoly in the 
acquisition of, buying, selling, or dealing in, any article in 
commerce, or of restraining commerce; or 


(f) Conspire, combine, agree, or arrange with any other 
person (1) to apportion territory for carrying on business in 
commerce, or (2) to apportion purchases or sales of any 
article in commerce; or (3) to manipulate or control prices in 
commerce; or 


(g) Conspire, combine, agree, or arrange with any other 
person to do, or aid or abet the doing of, any act made 
unlawful by subdivisions (a)-(d), or (e) of this section (7 
U.S.C. 192). 


Bond and suspension of registrants. 


On and after July 12, 1943, the Secretary may require 
reasonable bonds from every market agency and dealer, 
under such rules and regulations as he may prescribe, to 
secure the performance of their obligations, and whenever, 
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after due notice and hearing, the Secretary finds any 
registrant is insolvent or has violated any provisions of this 
chapter he may issue an order suspending such registrant for 
a reasonable specified period. Such order of suspension shall 
take effect within not less than five days, unless suspended 
or modified or set aside by the Secretary or a court of 
competent jurisidiction (7 U.S.C. 204). 


Sec. 312. Prevention of unfair, discriminatory, or deceptive 
practices. 


(a) It shall be unlawful for any stockyard owner, market 
agency, or dealer to engage in or use any unfair, unjustly 
discriminatory, or deceptive practice or device in connection 
with determining whether persons should be authorized to 
operate at the stockyards, or with the receiving, marketing, 
buying, or selling on a commission basis or otherwise, 
feeding, watering, holding, delivery, shipment, weighing, or 
handling, in commerce, of livestock. 


(b) Whenever complaint is made to the Secretary by any 
person, or whenever the Secretary has reason to believe, that 
any stockyard owner, market agency, or dealer is violating 
the provisions of subsection (a) of this section, the Secretary 
after notice and full hearing may make an order that he shall 
cease and desist from continuing such violation to the extent 
that the Secretary finds that it does or will exist (7 U.S.C. 
213). 

Sec. 407. Authority of Secretary as to rules, regulations, 
and expenditures; appropriations; enforcement; deduc- 
tions from proceeds for financing promotion and re- 
search activities. 

(a) The Secretary may make such rules, regulations, and 
orders as may be necessary to carry out the provisions of this 
chapter and may cooperate with any department or agency of 
the Government, any State, Territory, District, or 
possession, or department, agency, or political subdivision 
thereof, or any person; and shall have the power to appoint, 
remove, and fix the compensation of such officers and em- 
ployees, not in conflict with existing law, and make such 
expenditures for rent outside the District of Columbia, 
printing, telegrams, telephones, law books, books of 
reference, periodicals, furniture, stationery, office equip- 
ment, travel, and other supplies and expenses as shall be 
necessary to the administration of this chapter in the District 
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of Columbia and elsewhere, and as may be appropriated for 
by Congress, and there is authorized to be appropriated, out 
of any money in the Treasury not otherwise appropriated, 
such sums as may be necessary for such purpose (7 U.S.C. 
228). 


The Relevant Regulations 


Section 201.68 of the regulations was amended effective 
February 21, 1971, to read as follows (9 CFR 201.68 (1973)): 


§ 201.68. Packers not to own or finance dealers or buy- 
ing agencies; dealers and buying agencies not to own or 
finance packers. 


(a) No packer, officer, agent, or employee of a packer, or 
person who owns a substantial interest in a packer, shall 
independently, or in combination with others, or through any 
corporate or other device, operate as a market agency 
purchasing livestock on a commission basis, or as a dealer, or 
have an ownership interest in, finance, or participate in the 
management or operation of any such market agency or 
dealer; nor shall any market agency purchasing livestock on 
a commission basis or any dealer permit a packer, or officer, 
agent, or employee of a packer, or person who owns a sub- 
stantial interest in a packer, independently or in combination 
with others, or through any corporate or other device, to 
have any ownership interest in, finance, or participate in the 
management or operation of such market agency or dealer; 
Provided, however, That the provisions of ‘this section shall 
not affect the statement of general policy set forth in § 203.6 
of this chapter concerning purchases of livestock by packers 
for purposes of export, and shall not prohibit a packer or 
buyer employed by a packer from purchasing livestock for 
purposes of slaughter by such packer. 


(b) No dealer or market agency purchasing livestock on a 
commission basis, or owner, officer, agent, or employee of 
such dealer or market agency, shall independently, or in 
combination with others, or through any corporate or other 
device, have a substantial ownership interest in, finance, or 
participate in the management or operation of any packer 
subject to the Act; nor shall any packer permit any such 
dealer or market agency, or owner, officer, agent, or em- 
ployee of such dealer or market agency, independently or in 
combination with others, or through any corporate or other 
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device, to have a substantial ownership interest in, finance, 
or participate in the management or operation of the packer. 


Section 201.70 of the regulations effective May 24, 1959, 
provides (9 CFR 201.70): 


§ 201.70. Restriction or limitation of competition be- 
tween packers and dealers prohibited. 


Each packer and dealer engaged in purchasing livestock, 
in person or through employed buyers, shall conduct his 
buying operations in competition with, and independently of, 
other packers and dealers similarly engaged. 


Policy Statement 


Section 203.6 of the Statements of General Policy under the 
Packers and Stockyards Act, as published October 31, 1964, and 
amended in minor respects on May 26, 1967, provides (9 CFR 
203.6): 


§ 203.6. Statement with respect to the purchase of livestock 
by packers for export. 


(a) In recent months, a demand has arisen in Europe for 
livestock shipped from the United States. Present signs 
reveal a growing demand with respect to such movements of 
animals. The exportation of animals from the United States 
at the present time is in the public interest in order to assist 
in expanding markets for livestock produced in this country. 
Various packers have advised the Packers and Stockyards 
Administration that they have been approached by 
representatives of foreign concerns with respect to supplying 
such foreign concerns with livestock produced in the United 
States. 


(b) It has been the consistent policy of the Packers and 
Stockyards Administration in the administration of the 
Packers and Stockyards Act, 1921, as amended, not to 
permit packers to engage in the business of buying livestock 
for purposes of resale. This policy has been based on 
marketing conditions not involving export considerations. 
With respect to the operations of packers in buying livestock 
for purposes of slaughter, the Packers and Stockyards 
Administration has required that all packer-buyers register 
under the Act ‘‘as dealers to purchase livestock for slaughter 
only” (§ 201.10(c)) of the regulations under the Act (9 CFR 
201.10(c)). 
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(c) It is in the public interest to assist the livestock in- 
dustry by facilitating the movement of livestock into export 
channels. Buying or selling livestock for export, however, 
comes within the definition of the term ‘‘dealer’’ as used in 
section 301(d) of the Act (7 U.S.C. 201(d)). The Packers and 
Stockyards Administration believes that, under present 
conditions and circumstances, the Act should not be deemed 
to preclude packers from buying or selling livestock, as 
dealers, for export. Any packer who desires to engage in such 
dealer operations is subject to, and must comply with, the 
registration requirements of § 201.10(a) of the regulations 
under the Act (9 CFR 201.10(a)), and the bonding 
requirements of §§ 201.29 through 201.34 of said regulations 
(9 CFR 201.29-201.34), and in all other respects shall conduct 
such operations in accordance with the requirements of the 
Act and regulations applicable to livestock dealers. 


(d) The Packers and Stockyards Administration will 
continually observe the developments with respect to the 
exportation of livestock by packers. If it appears that the 
dealer operations of packers engaged in the exportation of 
livestock result in conflict with the provisions of section 202 
of the Act (7 U.S.C. 192), the Packers and Stockyards 


Administration will take whatever action may be necessary 
to correct the situation. 


FINDINGS OF FACT 


1. Respondent Central Coast Meats, Inc., is a packer, as 
defined in the Packers and Stockyards Act, engaged principally in 
buying livestock for slaughter and preparing and selling meat and 
meat food products, in commerce. Its principal place of business 
is at Hanford, California. Its mailing address is P. O. Box 632, 
Hanford, California, 93230. 


Respondent Central Coast is (and was from October 30, 1968, 
until April 19, 1972, the date the hearing in this case began) 
entirely owned by respondents Harold Habib, Sr., and Harry S. 
Habib, and by their four children (three of whom were minors). 


Respondents Harold Habib, Sr., and Harry S. Habib were 
President and Vice-President, respectively, of respondent Central 
Coast. They managed, operated and controlled respondent 
Central Coast and formulated its policies. By virtue of their 
ownership, management and control of Central Coast, respond- 
ents Harold Habib, Sr., and Harry S. Habib were individually 
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packers, as defined in the Packers and Stockyards Act, engaged 
in buying livestock for slaughter and preparing and selling meats 
and meat food products, in commerce. 


2. The respondents, Harold Habib, Sr., and Harry S. Habib, 
at all times material herein, were also copartners and the only 
partners in the operation under the trade name of Habib Cattle 
Company, a livestock dealer firm with its principal place of 
business in Fresno, California, at 2909 South Elm Street, 93706. 
The respondents Harold and Harry Habib were registered under 
the Packers and Stockyards Act with the Secretary of Agriculture 
as a dealer to buy and sell livestock in commerce for their own 
account. 


3. Respondent Harold Habib, Sr., was advised, orally and in 
writing, by personnel of complainant on several occasions prior to 
the Habibs’ decision to go into the packing business that the 
provisions of the Packers and Stockyards Act and regulations 
prohibited them from being a packer and operating as a dealer. On 
October 25, 1966, the complainant’s Area Supervisor wrote the 
following letter to respondent Harold Habib, Sr. (Comp. Ex. 11): 

Mr. Harold Habib 
Central Coast Meats, Inc. 
P. O. Box 401 

Kerman, California 


Dear Mr. Habib: 


Reference is made to Mr. Calvin Watkin’s meeting with you 
and your attorney, Mr. Morris Smith, on May 19, 1966, 
regarding the livestock dealing and order buying activities of 
packers, their officers, directors, and employees. As pointed 
out at that time, it is our consistent policy in administering 
the Packers and Stockyards Act to prohibit packers, their 
officers, directors, and employees from dealing in livestock. 


Packers have always been restricted under the Act from 
dealing in livestock because of the clear intent of Congress in 
drafting the Packers and Stockyards Act to limit control by 
packers over the marketing of livestock. Packers, their of- 
ficers, directors, or employees have therefore been prohibited 
from owning or controlling public livestock markets and 
selling agencies and from buying livestock for speculative 
resale. Permitting packers as ultimate purchasers of all 
slaughter livestock to also become buvers of livestock for 
resale to other packers and to other accounts, either directly 
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or through its officers, directors, or employees, gives the 
packer an undue and unreasonable advantage in the market 
place and invariably restricts competition. Throughout the 
administration of the Act, only one exception has been made 
regarding the policy that packers are not to buy livestock for 
resale. That exception relates only to export operations (9 
CFR 203.7). 


In the past, we have negotiated numerous informal set- 
tlements of similar problems with both national and in- 
dependent packers without the necessity of formal ad- 
ministrative action. However, on September 14, 1961, we 
filed a complaint (P&S Docket No. 2612) against The Rath 
Packing Company, charging that it violated the Act because 
its Vice-President, L. M. Kyner, was engaged in buying 
lambs for Rath, as well as for other persons. This case was 
settled on February 13, 1962, and Rath was ordered to cease 
and desist from ‘“‘having or maintaining any financial interest 
in, or participating in the management or operation of the 
sheep or lamb buying or selling operations of any market 
agency or dealer as defined in the Act.’’ A complaint (P&S 
Docket No. 2673) was also issued against Rath’s Vice- 
President, L. M. Kyner, and he was ordered to cease and 
desist from “having or maintaining any financial interest in, 
or participating in the management or operation of, the sheep 
or lamb buying or selling operations of any market agency or 
dealer, or any representative of a packers”’ 


In the meeting with you on May 19, 1966, it was recom- 
mended that the ownership interest in, control, and 
management of any packer be completely separated from the 
Habib Cattle Company in order to insure that they were 
operated independently. We reaffirm our policy as evidenced 
by our prior formal orders and the policy statement referred 
to above, and we will appreciate your carefully reviewing this 
matter again and informing us of your position at your 
earliest convenience. 


Very truly yours, 


JACK W. BRINCKMEYER 
Area Supervisor 


4. Respondent Central Coast and respondents Harold and 
Harry Habib, in their capacity as packers, and respondents 
Harold and Harry Habib, in their capacity as a dealer under the 
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trade name Habib Cattle Company, during the year 1971, in their 
livestock purchasing operations, in commerce, failed to establish 
and maintain an ‘‘arm’s length” relationship and to operate in- 
dependently of, and in competition with, each other but, instead, 
as described in Findings of Fact 5, 6, and 7 below, purchased 
livestock through the same packer-buyers, or other employees or 
agents of Central Coast, at the same stockyards, on the same 
days and at approximately the same times. In a few instances, 
livestock purchased for Habib Cattle Company was paid for with 
drafts drawn on Central Coast’s bank account. On 10 days during 
January-March, 1971, when livestock had been purchased for 
Habib Cattle Company and paid for by drafts drawn on the Habib 
Cattle Company bank account, such livestock was ‘‘sold’’ or 
turned over to Central Coast by Habib Cattle Company for the 
same price at which the livestock had been purchased by Habib 
Cattle Company and generally in the same total purchase 
amounts paid by Habib Cattle Company. 


5. Respondent Central Coast and respondents Harold and 
Harry Habib, in their capacities as packers and in their separate 
capacity as Habib Cattle Company, during the year 1971, on or 
about the dates and in the transactions listed below permitted, or 
required, Sam Imbragno, Matthew ‘Matt’? Castro, Tommy 
Watson and R. G. “Bud” Reed, packer-buyer employees of 
Central Coast, while they were on livestock purchasing assign- 
ments for the account of Central Coast and actually purchasing 
livestock for Central Coast, to also purchase livestock, in com- 
merce, for the Habib Cattle Company dealer-account of 
respondents Harold and Harry Habib, as follows: 


(1) Purchases of livestock by Sam Imbragno, a packer-buyer 
employee of respondent Central Coast for the accounts of 
respondents at the Modoc Auction Yard, Alturas, 
California, and the Orland Auction Yard, Orland, 
California. 


(A)Purchases at Modoc Auction Yard 


Date of No. of Head Amount of 
Purchase Purchased Purchaser Purchase 
1971 
January 9 

9 

16 

16 
February 13 
- 13 


Habib Cattle Company $ 434.55 
Central Coast Meats, Inc. 16,259.45 
Habib Cattle Company 494.55 
Central Coast Meats, Inc. 2,889.95 
Habib Cattle Company 392.95 
Central Coast Meats, Inc. 4,922.50 


ed oo 
oO & HD & Oho 


nt 
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(B) Purchases at the Orland Auction Yard 


Date of No. of Head Amount of 

Purchase Purchased Purchaser Purchase 
1971 

February 25 1 Habib Cattle Company $ 143.18 

February 25 15 Central Coast Meats, Inc. 3,448.11 


(2)Purchases by Matthew ‘‘Matt’’ Castro, packer-buyer- 
employee of respondent Central Coast for the accounts of 
respondents at the West Side Auction Yard, Newman, 
California, and the Los Banos Livestock Market, Los 
Banos, California. 


(A)Purchases at the West Side Auction Yard 


Date of No. of Head Amount of 

Purchase Purchased Purchaser Purchase 
1971 

January 5 1 Habib Cattle Company $ 417.50 
” f ae Central Coast Meats, Inc. 3,331.04 

February 9 2 Habib Cattle Company 895.00 
2s 9 a Central Coast Meats, Inc. 2,247.47 


(B) Purchases at the Los Banos Livestock Market 


January 7 } Habib Cattle Company ,450.00 


7 Central Coast Meats, Inc. ,790.98 

14 Habib Cattle Company 365.00 

14 Central Coast Meats, Inc. ,300.13 

28 Habib Cattle Company 885.00 

” 28 Central Coast Meats, Inc. ,808.10 
March 4 Habib Cattle Company 462.50 
4 ) Central Coast Meats, Inc. ,621.36 


(3) Purchases by Tommy Watson, packer-buyer-employee of 
respondent Central Coast at the Santa Rosa Livestock 
Auction Stockyard, Santa Rosa, California, the Klamath 
Falls Livestock Auction Yard, Klamath Falls, Oregon, 
and the Atwater Livestock Auction Co., Atwater, 
California. 


(A)Purchases at the Klamath Falls Auction Yard 


Date of No. of Head Amount of 
Purchase Purchased Purchaser Purchase 

1971 
January 8 Habib Cattle Company $ 918.88 
" 23 Central Coast Meats, Inc. 3,029.44 
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(B)Purchases at the Santa Rosa Livestock Auction 


Date of No. of Head Amount of 


Purchase Purchased Purchaser Purchase 


January 12 1 Habib Cattle Company $ 164.16 
” 12 13 Central Coast Meats, Inc. 2,780.62 


(C)Purchases at the Atwater Livestock Auction Co., At- 
water, California 


Date of No. of Head Amount of 
Purchase Purchased Purchaser Purchase 
1971 

January 8 Habib Cattle Company $ 1,032.41 
ds 8 : Central Coast Meats, Inc. 7,820.68 

» 15 Habib Cattle Company 744.11 

» 15 f Central Coast Meats, Inc. 11,653.72 

22 Habib Cattle Company 770.26 

22 Central Coast Meats, Inc. ,290.81 

29 f Habib Cattle Company ,562.05 

my 29 Central Coast Meats, Inc. ,169.91 
February 5 Habib Cattle Company 784.20 
" 5 Central Coast Meats, Inc. 128.01 

12 Habib Cattle Company 136.20 

12 Central Coast Meats, Inc. 10,802.04 


(4)Purchases by R. G. ‘‘Bud’’ Reed, packer-buyer-employee 
or agent of respondent Central Coast at the Gallagher 
Livestock, Inc., stockyard, Fallon, Nevada. 


Date of No. of 

Draft Head Amount 
2/10/71 Central Coast Meats, Inc. 37 $ 7,427.91 
2/10/71 Habib Cattle Company 5 244.46 
2/17/71 Central Coast Meats, Inc. 39 9,934.58 
2/17/71 Habib Cattle Company 6 521.78 
2/24/71 Central Coast Meats, Inc. 53 ,967.38 
2/24/71 Habib Cattle Company 4 255.77 
3/03/71 Central Coast Meats, Inc. 41 ,368.85 
3/03/71 Habib Cattle Company 3 471.37 
3/10/71 Central Coast Meats, Inc. 52 ,780.21 
3/10/71 Habib Cattle Company 2 325.24 
3/17/71 Central Coast Meats, Inc. 48 ,844.55 
3/17/71 Habib Cattle Company 6 547.29 
3/24/71 Central Coast Meats, Inc. 46 9,519.17 
3/24/71 Habib Cattle Company q 276.54 


6. Respondent Central Coast and respondents Harold and 
Harry Habib, in their capacity as packers, and respondents 
Harold and Harry Habib, in their capacity as a dealer under the 
trade name Habib Cattle Company, on the dates and in the 
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transactions listed below permitted, or required, Tommy Watson, 
an employee of said Central Coast, while such employee was on 
livestock purchasing assignments for the account of Central Coast 
and actually purchasing livestock for said respondent, at the 
Atwater Livestock Auction Co., Atwater, California, and an 
undetermined employee of said Central Coast at the Salinas 
Livestock Auction Yard, Inc., Salinas, California, to purchase 
livestock for the account of Habib Cattle Company and paid for 
such purchases with drafts drawn by Nick Medina, office- 
manager employee of Central Coast, on Central Coast’s bank 
account in the Security First National Bank, Fresno, California, 
as follows: 


Date of Stockyard at No. of Head Amount of 
Purchase Which Purchased Purchased Purchase 
1/08/71 Atwater Livestock Auc. Co. 6 $ 1,032.41 
1/tos ti oP Re ara od Wed Sk 0 eee 6 744.13 
1/23/71 Salinas Livestock Auction 2 290.09 


7. Respondents Harold and Harry Habib d/b/a Habib Cattle 
Company, on or about the dates and in the transactions listed 


below, ‘‘sold’’ and turned over to respondent Central Coast 
livestock which had been purchased for them and in the ‘‘Habib”’ 


name by packer-buyer employees of Central Coast in some of the 
transactions described and listed in Finding of Fact 5 above at the 
same price at which the livestock had been purchased by Habib 
Cattle Company and, generally, in the same total purchase 
amounts charged to and paid by Habib Cattle Company to the 
various stockyards from which the livestock were purchased, as 
follows: 
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8. The Modoc Auction Yard, Alturas, California, Orland 
Auction Yard, Orland, California, West Side Auction Yard, 
Newman, California, Los Banos Livestock Market, Los Banos, 
California, Klamath Falls Livestock Auction Yard, Klamath 
Falls, Oregon, Atwater Livestock Auction Co., Atwater, 
California, Salinas Livestock Auction, Salinas, California, Santa 
Rosa Livestock Auction, Santa Rosa, California, and Gallagher 
Livestock, Inc., Fallon, Nevada, are and at all times material 
herein were “‘posted”’ stockyards subject to the Act. 


9. Matthew Castro and Sam Imbragno are, and at all times 
material herein were, registered with the Secretary of Agriculture 
as dealers to buy livestock for slaughter purposes only for Central 
Coast; were employed by Central Coast to purchase livestock for 
its account; and were also used by Harold and Harry Habib to 
purchase livestock for the account of said respondents’ Habib 
Cattle Company. 


10. Tommy Watson and R. G. ‘“‘Bud’”’ Reed, at all times material 
herein, were employed by Central Coast to purchase livestock for 
its account and were also used by respondents Harold and Harry 
Habib to purchase livestock for the account of Habib Cattle 
Company. 


11. The dealer registration of respondents Harold and Harry 
Habib, d/b/a Habib Cattle Company, with the Secretary of 
Agriculture authorized them to purchase and sell any and all 
kinds of livestock without limitation or restriction. 


12. While respondents Harold and Harry Habib, operating as 
dealers d/b/a Habib Cattle Company, frequently purchased dairy 
cattle for breeding and feeding purposes, and respondent Central 
Coast primarily purchased livestock for immediate slaughter, 
nevertheless, many livestock actually purchased by each were 
two-way animals which could have been purchased for either 
purpose, and for the purchase of which there was no competition 
between the respondents. 


13. The admitted dual ownership and operation of Central Coast 
Meats and Habib Cattle Company by respondents Harold and 
Harry Habib has resulted in multiple instances of failure of the 
respondents to compete in their purchases of livestock. 


14. It is the long standing and well established policy of the 
United States Department of Agriculture (1) to consider and treat 
failure to compete as an unfair or unjustly discriminatory practice 
under the Act without requiring proof of actual injury to com- 
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petition; and (2) to prohibit packers from engaging in the business 
of buying livestock for purposes of resale on the grounds that such 
practice would constitute a potential restriction of competition 
and control of markets and prices. 


CONCLUSIONS 


Section 202(a) of the Packers and Stockyards Act (7 U.S.C. 
192(a)) states that— 


It shall be unlawful with respect to livestock, meats, meat 
food products, livestock products in unmanufactured form, 
poultry, or poultry products for any packer or any live 
poultry dealer or handler to: 


(a) Engage in or use any unfair, unjustly discriminatory, 
or deceptive practice or device in commerce (emphasis 
supplied). 


Section 312(a) of the Act (7 U.S.C. 213(a)) states that — 


(a) It shall be unlawful for any stockyard owner, market 
agency, or dealer to engage in or use any unfair, unjustly 
discriminatory, or deceptive practice or device in connection 
with determining whether persons should be authorized to 


operate at the stockyards, or with the receiving, marketing, 
buying, or selling on a commission basis or otherwise, 
feeding, watering, holding, delivery, shipment, weighing, or 
handling, in commerce, of livestock (emphasis supplied). 


The Chief Administrative Law Judge concluded (Initial 
Decision, p. 10): 


If any practice or device has been found by the Secretary 
to be deceptive, unfair or unjustly discriminatory, the 
Secretary of Agriculture, as a matter of policy, may, under 
the act, prohibit such practice or device by regulation, a 
violation of which is then a violation of the Act. This he did 
in promulgation of Sections 201.68 and 201.70 of the 
Regulations pertaining to the administration of the Packers 
and Stockyards Act. 


Since the respondents admittedly violated the regulations, the 
Administrative Law Judge concluded that they necessarily 
violated the Act. As a result, he did not find it necessary to 
consider whether substantial evidence on the record as a whole 
supports the complainant’s position that the respondents engaged 
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in an ‘“‘unfair”’ practice in violation of the Act. 


The Chief Administrative Law Judge’s view that the 
regulations have, in effect, the force of law is contrary to the 
Department’s long standing policy. The Department has con- 
sistently taken the position that regulations issued under the 
Packers and Stockyards Act are advisory only. 


In United Statesv. Donahue Bros., 59 F.2d 1019, 1021 (C.A. 8, 
1932), the Court expressed the view that regulations issued under 
the Packers and Stockyards Act are advisory rather than 
legislative in nature. Specifically the Court stated (ibid): 


This action, however, is for a violation of the cease and 
desist order entered upon hearing after proper notice to the 
defendant, and is not dependent for its validity upon the 
regulation referred to. The regulation promulgated by the 
Secretary condemned the practice later covered by the cease 
and desist order as unfair and unjust within the meaning of 
the act. Of course, if these practices are not violative of the 
provisions of the act, then the Secretary had no authority to 
enter the cease and desist order; but we are of the view that 
the regulation promulgated June 14, 1923, was in the nature 
of an administrative measure designed to advise those 
subject to the act in advance what practices the Secretary 
considered to be in violation of the act. It gave notice to 
defendant that, as the Secretary constructed the act, these 
practices were forbidden. There was no attempt to legislate 
by this regulation, but simply to give notice of the 
Secretary’s construction of the act, so that the cease and 
desist order depends for its validity upon the statutes and 
not upon the regulation (emphasis added). 


In In re Lester Murtha, 21 Agriculture Decisions 1213, 1215 
(1962), the Judicial Officer remanded a case to the Hearing 
Examiner for the introduction of evidence relating to whether a 
practice was violative of the Act, stating: 


The second issue raised by the complainant is the ruling 
out of evidence which complainant sought to introduce. 
Section 312(a) of the act makes it unlawful for any stockyard 
owner, market agency or dealer “‘. . . to engage in or use any 
unfair, unjustly discriminatory or deceptive practice or 
device.’’ The complainant’s excluded evidence apparently 
has some bearing on whether the guaranteeing of prices is an 
“unfair” or ‘‘unjustly discriminatory” trade practice and 
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hence was relevant. Because there is a specific regulation 
prohibiting the practice does not mean that evidence as to 
whether the practice violates the act is not admissible. See 
United States v. Donahue Bros., 59 F.2d 1019, 1021-22 (8th 
Cir. 1932). On the contrary it is perhaps essential that 
evidence demonstrate the practice to be violative of the act. 


In Excel Packing Co. v. United States, in an unreported decree 
filed May 23, 1968 (C.A. 8), the Court dismissed an action 
challenging the validity of a regulation promulgated under the 
Packers and Stockyards Act on the grounds that the regulation 
was not binding, but merely advisory, and, therefore, was not a 
reviewable order. The Court stated: 


This proceeding having been instituted by 15 packers to 
set aside a regulation promulgated by the Administrator of 
the Packers and Stockyards Administration of the Depart- 
ment of Agriculture under Section 407(a) of the Packers and 
Stockyards Act (7 U.S.C. § 228) prescribing certain prac- 
tices with respect to pricing when packers purchase livestock 
on a carcass grade, carcass weight, or carcass grade and 
weight basis; 


Petitioners having sought to invoke the jurisdiction of this 
Court under the Hobbs Act (28 U.S.C. §§ 2342-2351) which 
permits review of ‘final orders’’ of the Secretary of 
Agriculture; 


Respondents having moved for a dismissal of the aforesaid 
petition for review and its accompanying application for a 
stay, upon the ground that the regulation is not a ‘final 
order” and that this Court accordingly lacks jurisdiction of 
the matter, and having urged in support of said motion that 
said regulation is ‘‘a merely advisory regulation,’ “not 
binding in the proceeding for a final order’ and merely ad- 
vises that in the judgment of the Administrator the packer 
should do or not do certain things in order to comply with the 
Act, and that if the packer does not comply, the Ad- 
ministrator may bring an action under the Act; and 


It appearing to the Court that the Administrator’s 
regulation is, in fact, not a final order but rather an advisory 
regulation of the type characterized by this Court in United 
States v. Donahue Bros., 59 F.2d 1019, 1022 (1932) as 
“designed to advise those subject to the act’’ or “simply to 
give notice of the Secretary’s construction of the act’’; and 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 33 A.D. 117 


that accordingly the Court lacks jurisdiction in the premises; 


Now therefore, in view of the foregoing, and all parties 
having agreed to the entry of this Order, the motion to 
dismiss is granted. 


On the other hand, the Federal Trade Commission for many 
years took the position that its regulations were merely advisory; 
but when it recently changed its view and contended that its 
regulations have the force and effect of law, its new position was 
sustained in National Petroleum Refiners Association v. Federal 
Trade Commission, 486 F.2d 672 (C.A. D.C., 1973), petition for 
certiorari pending. 


The administrative officials in charge of administering the 
Packers and Stockyards Act have not indicated whether they 
have changed their view with respect to the nature of their 
regulations in the light of the Nattonal Petroleum Refiners 
Association case. In these circumstances, without implying any 
opinion with respect to the force or effect of the regulations, I 
prefer to decide this case on the basis of the evidence contained in 
the record herein. 


As shown below, the evidence compels the finding and con- 


clusion that it is an “‘unfair’’ practice, within the meaning of the 
Act (7 U.S.C. 192, 213(a)), for meat packers to engage in business 
as a dealer, i.e., buy livestock for resale, and vice versa. 


I.The Evidence Demonstrates That It Is an “Unfair’’ 
Practice for a Packer to Engage in Business as a Livestock 
Dealer, or Vice Versa. 


The overwhelming weight of the evidence in this case 
demonstrates that it is an ‘“‘unfair’’ practice, in violation of the 
Act, for a packer to engage in business as a livestock dealer, i.e., 
buy livestock for resale, or vice versa. The evidence shows that 
such a practice is unfair because it involves a restriction or 
lessening of competition. It withdraws buyers from the market. It 
could lead to a monopolistic arrangement whereby a single meat 
packer controlled an entire marketing area. It adversely affects 
prices received by farmers, and could lead to the control of 
markets and prices by meat packers. In addition, the evidence 
shows that if a packer is permitted to buy feeder livestock for 
resale, i.e., livestock that is to be fed for some time before it is 
sold for slaughter, (i) this would enable packers to monopolize 
public markets by tying together purchases of slaughter livestock 
and feeder livestock; and (ii) would enable packers ultimately to 





CENTRAL COAST MEATS, INC. 137 
Cite as 33 A.D. 117 


control a large portion of the nation’s feeder cattle and feed lots, 
thereby restricting competition and adversely affecting farmers’ 
prices. 


The evidence shows that if a person in his packer capacity 
primarily bought slaughter livestock and in his dealer capacity 
primarily bought feeder livestock, there would still be a restriction 
of competition, with an adverse price effect, because there is no 
fine line between the two types of animals. 


Similarly , the evidence shows that even if a packer and a dealer 
under the same ownership and control use two buyers, one for the 
packing operation and a separate buyer for the dealer operation, 
there would still be a restriction of competition because the two 
buyers would be subject to the same direction and control as to 
prices to be paid for livestock. 


The respondents suggest that if a packer and a dealer under the 
same ownership and control were precluded from engaging in such 
dual activities, the alternative might be that one would go out of 
business, thereby hurting competition, rather than aiding 
competition. That could be true in the very short run in isolated 
instances. The evidence shows, however, and logic compels the 
inference, that in the long run, competition is enhanced by 
prohibiting packers from dealing, and vice versa. If in the 
respondents’ hypothetical example, one of the operations ceased 
buying livestock, other persons would soon fill the gap. But if 
packers are permitted freely to deal in livestock, competition 
between them for buying livestock would soon be restricted. One 
packer would buy for several, or many, others. And the large 
packers would also monopolize the public markets by tying 
together purchases of slaughter livestock and feeder livestock; 
and large packers would ultimately control a large portion of the 
nation’s feeder cattle and feed lots, forcing other packers to get 
their supplies from them. 


The evidence shows that it is the long standing and settled 
policy of the Department’s Packers and Stockyards agency to 
prohibit, as an unfair practice, packers from buying livestock for 
resale. Effective May 24, 1959, long before § 201.68 of the 
regulations was amended to specifically prohibit packers from 
dealing, and vice versa, § 201.70 of the regulations required each 
packer and dealer to ‘‘conduct his buying operations in com- 
petition with, and independently of, other packers and dealers 
similarly engaged”’ (9 CFR 201.70). A policy statement published 
in 1964 relating to the purchase of livestock by packers for export 
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stated that it ‘‘has been the consistent policy of the Packers and 
Stockyards Administration in the administration of the Packers 
and Stockyards Act, 1921, as amended, not to permit packers to 
engage in the business of buying livestock for purposes of resale”’ 
(9 CFR 203.6). Even prior to the publication of a regulation or 
policy statement, the administrators of the regulatory program 
construed the Act as prohibiting packers from dealing, and vice 
versa. 


The regulation specifically prohibiting packers from dealing, 
and vice versa, which became effective February 21, 1971, was 
supported, inter alia, by three national farm or livestock 
organizations. However, some cooperative associations wanted 
cooperatives to be able to sell livestock as a market agency or 
dealer and also engage in meat packing. None of the national or 
regional meat packing associations opposed the regulation, 
although some individual packing companies opposed it, and 
some dealers opposed it. 


Although the evidence shows that permitting packers to deal, 
and vice versa, would adversely affect producer prices, there is no 
reason to believe that this would result in lower consumer prices. 
It is recognized that unfair or monopolistic practices genérally 
result in lower prices to farmers and higher prices to consumers. 
“The chief evil feared is the monopoly of the packers enabling 
them unduly and arbitrarily to lower prices to the shippers who 
sells, and unduly and arbitrarily to increase the price to the 
consumer who buys.” Stafford v. Wallace, 258 U.S. 495, 514-515 
(1922). Unfair and deceptive practices in the marketing of 
livestock ‘‘reduce the price received by the shipper, and increase 
the price to be paid by the consumer.”’ Id. at 515. A restriction of 
competition in the marketing of livestock ‘‘deprives the producers 
and consumers of the advantages of the free competition they are 
entitled to.”’ United States v. Swift & Co., 52 F. Supp. 476, 479 
(D. Colo., 1943). ‘‘Unfair trade practices and monopolistic 
methods which in the end destroy competition, restrain trade, and 
create monopoly have never in all history resulted in benefit to the 
public interest. On the contrary, for the most part they have been 
symbolic * * * in the end [of] high prices to consumers and large 
profits to the owners.’’ Wilson & Company v. Benson, 286 F.2d 
891, 895 (C.A. 7, 1961), quoting from H. Rep. No. 2287, 74th 
Cong., 2d Sess., p. 17. 


Turning now, to the evidence in this case, the complainant 
called, as witnesses, some of the most knowledgeable individuals, 
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as to livestock marketing, in the nation. Three of the witnesses 
were representatives of national farm or livestock organizations. 


The complainant’s first expert witness was Mr. B. H. Jones, 
Staff Consultant and Assistant to the Chief Executive Officer of 
the National Livestock Feeders Association, a trade association 
representing farmers in 20 states who feed and finish livestock for 
the slaughter market. 


Mr. Jones has been associated with livestock production and 
marketing all of his life. He was reared on a ranch in western 
Colorado and ranched with his father, and later with two brothers. 
He attended Morningside College as a special student in livestock 
marketing; received an undergraduate degree from Colorado State 
University at Fort Collins in animal husbandry; and received a 
graduate degree from the University of Illinois in agricultural 
economics with a major in livestock marketing. He worked as 
sales manager of auction markets and was Director of the 
Department of Research and Agri-relations for the Chicago 
Stockyard for eight and one-half years. He also served for four 
years as Assistant Director of Agriculture for the State of 
Nebraska. 


Mr. Jones testified (Tr. 79-81, 84-85): 


Q Mr. Jones, what is the position of the National Livestock 
Feeders Association with respect to the provisions of Section 
201.68, the restrictions placed by that regulation on packers 
dealing and on dealers engaging in packer operations or do 
you have such a fixed position? 


We support fully the particular regulation. We feel if a 
packer is allowed to practice or enter into the practices of 
reselling, that this does restrict competition in the 
marketplace. Since we operate in an open market framework 
this practice does have an effect on prices. 


I am going to ask you why in a minute, but has— awhile ago 
you referred to a policy decision made by your organization. 
Did your organization take a position on this matter? 


Yes, it did. At the annual meeting in 1970 the Association 
members did take a very definite position with respect to 
meat packers operating as dealers. I would read that position 
to you, which is a matter of public policy. ‘‘Whereas there is 
evidence some meat packers may be operating as livestock 
dealers whereby they not only buy livestock for slaughter, 
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but also buy livestock for resale and since it is considered 
that livestock resale operations by meat packers subject to 
the Packers & Stockyards Act constitute a potential 
restriction of competition and control of markets and prices, 
be it resolved that the National Livestock Feeders 
Association supports the proposed amendment _ to 
regulations under the Packers & Stockyards Act which 
would prohibit meat packers from operating as or owning a 
livestock dealership and prohibit a dealer or a market agency 
buying livestock on commission from owning or controlling a 
packer subject to the Act.” 


That policy was developed through the membership ranks 
and was approved by the membership of the Association at 
their duly constituted business meeting in Chicago in 
February 1970. 


Would you tell the Examiner, if you know, Mr. Jones, why 
your Association has taken this position? 


Yes. Whenever a packer is allowed to operate in this fashion, 
it has the effect we would say of withdrawing a buyer from 
the market and since we operate in an open market 
framework, this very definitely affects the market where 
prices are established or should be established by com- 
petition. This very definitely has an influence on price. 


I personally have witnessed in auction markets what hap- 
pens when a bidder or several bidders stop bidding or in a 
large private treaty market when major buyers or smaller 
buyers perhaps restrict their purchases or go off the market 
altogether or we have an example also of where certain 
packers may restrict their purchases, direct purchases, in 
given areas and the resulting effect on price. 


We have witnessed these firsthand. In fact, we have a 
situation somewhat of this nature in northwest Iowa now. 
Our estimate of the effect on prices of three major packers 
curtailing their purchases on a direct basis out of that area is 
about 25 cents a hundred, as near as we can establish it by 
statistical comparison. 


You have given us the position of the National Livestock 
Feeders Association, is that also your opinion? 


A Yes, sir, it is (Tr. 79-81). 


* * * 





CENTRAL COAST MEATS, INC. 
Cite as 33 A.D. 117 


A I think we might make this statement. If we would allow a 
packer, let’s say, two packers to employ one buyer for the 
two of them, this would be a corollary situation to us. This, 
then, would keep those two packers from competing with 
each other. 


But that is not really what we are talking about, is it? We are 
talking about a situation where—let’s take the particular 
circumstance we have in this situation. We have a part- 
nership, Habib Cattle Company, which is a dealer. That is 
one entity in the marketplace, is that correct? 


Right. 


We have Central Coast Meats, which is a corporation, and a 
packer also in the marketplace, so in essence we do have two 
legal entities in the marketplace purchasing, is that correct? 


Yes. 


Now, let’s from this point make an assumption. Let’s make 
an assumption that this partnership purchases one particular 
type of cattle not for slaughter, animals which are not 
slaughter animals, and let’s make another assumption that 
the corporation, the packer purchases animals which are 
purchased for slaughter. Would you say in the event that 
these two entities do not bid against each other and do not 
bid on the same type of animals but bid on different types of 
animals, if one were to be removed from the marketplace that 
would be helping competition? I cannot see how that could 
be, can you? 


No. That is the reason why we do not like that practice 
because in effect this is what you are doing. We would rather 
see the Habib Cattle Company buy theirs and the packer buy 
theirs. Even though one is buying one type of livestock and 
the other is buying another type, there is no fine line drawn 
between these types. We have a lot of two-way cattle that 
can go either way and if the two buyers are present, then we 
have a degree of competition. If only one buyer is present, we 
do not (Tr. 84-85). 


The National Livestock Feeders Association, for which Mr. 
Jones now works, filed the following statement with the 
Department in support of the proposed amendment of § 201.68 of 
the regulations involved in this proceeding (Comp. Ex. 16): 
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MEAT PACKERS ACTING IN 
CAPACITY AS DEALERS 


The National Livestock Feeders Association entirely sup- 
ports the proposed amendment of Regulation 201.68 under 
the Packers and Stockyards Act which would provide for a 
complete separation of packers from ownership and other 
methods of control of those engaged in the business of 
purchasing livestock ona dealer or market agency basis. 


At the annual meeting of the membership in the National 
Livestock Feeders Association held February 6, 1970, in 
Chicago, the members considered this proposed amendment 
specifically and unanimously voted to support it. They felt 
without reservation that the amendment is justified and wise 
in order to clarify a long standing position of the Packers and 
Stockyards Administration that packers should not be 
permitted to engage in the business of buying livestock for 
resale. 


The Association concurred in the feeling that livestock 
resale operations of meat packers subject to the Act con- 
stituted a potential restriction of competition as well as 
potential control of markets and prices. 


To support its position, we point to the opportunity for one 
packer to attempt to buy all of the livestock available in a 
given locality or section, thus acquiring a volume of pur- 
chases beyond what the individual packer may need. These 
purchases would be carried on with little or no competition 
from other buyers. 


Upon the acquisition of said livestock purchased, the 
packer can now resell a percentage of the animals acquired to 
other packers, thereby supplying them with their needs but 
without causing them to compete with each other in the 
purchase thereof. There are potentials for varying degrees of 
this opportunity ranging from modest to a situation of a 
complete absence of competitive bidding among buyers. 


The Association is in further agreement with the argument 
of the Administration that the ownership by meat packers or 
meat packer contro! of firms operating as livestock dealers 
have a tendency or the affect of restraining commerce. 
Furthermore, such ownership interests or control could be 
projected to collusive and monopolistic arrangements 
whereby a single meat packer can virtually obtain control of 





CENTRAL COAST MEATS, INC. 
Cite as 33 A.D. 117 


a marketing area. 


The National Livestock Feeders Association is fully aware 
of one of the basic purposes of the Packers and Stockyards 
Act which is to provide competitive marketing conditions for 
livestock which are as free as possible of situations which 
may amount to a conflict of interests, and where there are no 
other restraints which adversely affect livestock feeders and 
producers. We believe the amendment is necessary in order 
to carry out the intentions of the Act and clarify a long 
standing position of the Administration. 


For these reasons we recommend that the ruling be 
favorable on the proposal to amend Regulation 201.68 as 
printed in the Federal Register on December 9, 1969. 


The second expert witness for the complainant was Mr. Lee 
Sinclair, General Counsel for the National Farmers Organization, 
a national farm association involved in collective bargaining in 
livestock and other farm products. Mr. Sinclair had been a trial 
attorney in the Federal Trade Commission, and for almost 15 
years he was an employee of U.S.D.A.’s Packers and Stockyards 
agency. He served as chief of U.S.D.A.’s Packers and Stockyards 


agency. Mr. Sinclair testified (Tr. 90-98, 101-102): 


Q Mr. Sinclair, now that the regulation has been in effect for 
some time, what is the position of your organization with 
respect to the provisions of that regulation, specifically the 
restrictions placed on packers engaging in dealer operations 
and dealers engaging in packer operations? 


The National Farmers Organization greatly favors this 
regulation. 


Why, Mr. Sinclair? 


The farmers represented by the NFO wish to have the free 
and open competitive markets. They feel that if you are 
going to have that type of a market where prices are 
established through the competitive system, that the market 
should be free of those things that have an adverse effect on 
competition and on prices and they are very much of the view 
that you cannot have meat packers controlling markets 
through any method that would result in an adverse effect. 
They believe packers should buy for themselves and for 
themselves only and be competitors for that kind of livestock 
they need and not be in the market where they have the 
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opportunity of affecting prices and controlling markets 
through additional purchases and sales. 


What about with respect to dealers engaging in packer 
operations? 


The reverse is also true. They believe the dealers should stay 
out of the packing business because you would have the same 
effect, you would have a packer-dealer combination again if 
you allowed it. So they are very much against the idea of that 
combination (Tr. 90-91). 


* * * 


During your service as chief of the Packers & Stockyards 
Agency, were there instances when packers attempted to 
engage in dealer operations and dealers in packer operations? 


Yes. I can remember some specifically. There were instances 
of this. One was a hog slaughterer, Tobin Packers. I cannot 
remember too much about that, but I do know they were 
doing some dealing. Another that sticks in my mind was 
Armour & Co. buying cattle in the Northwest, probably 
Washington and Oregon mainly, where Armour people out 
there were speculating in livestock. Not only did they buy 
slaughter livestock, but they were buying feeder livestock 
and reselling. Those two instances I remember specifically at 
the moment. 


How did you handle the situations? 


We served notice, for instance, on Armour & Co., I can 
remember specifically writing them a letter advising them 
that this kind of practice was contrary to the Packers & 
Stockyards Act and they should cease and desist the practice 
immediately. They complied and that was tue end of that 
particular incident. 


With Tobin, he was buying hogs and buying for speculative 
purposes. I did not personally handle that. I just remember 
that it was an incident, but I cannot remember the details of 
how it was handled. He was called upon to stop and my 
memory is that he did stop. 


What was the official position of your agency at that time 
with respect to the practice of packers engaging in dealer 
operations and dealers engaging in packer operations? 


A It was absolutely contrary, we believed, to the Packers & 





CENTRAL COAST MEATS, INC. 145 
Cite as 33 A.D. 117 


Stockyards Act and the intent of Congress in passing it. We 
served notice on each packer or dealer who was attempting to 
go into the packing business that this combination could not 
be allowed. 


So we had a position over the years of giving notice and 
stopping the practice. 


And was the reason always the same during your term of 
office, not permitting packers to deal and dealers to go into 
packing, were those reasons always the same or was there a 
change of policy? 


No, it was the same position. The proposed amendment we 
wrote up and the amendment you have at the present time is 
in accord with the practices or policies we had established 
many years ago. The administration of the Packers & 
Stockyards Act, it is a formalization of it in the regulation of 
the same policy. 


For the record, why did you take that position? 


Well, the combination of buyers getting together is looked 
upon as an unfair practice, as a practice that will result in the 


lessening of competition, allowing a buyer to get into the 
position of monopolizing the market by tying together 
purchases of one kind with another, of doing various things 
that will have adverse effects on the market and on prices. 
The Packers & Stockyards Act was passed by Congress in 
1920 to eliminate these kinds of practices at the livestock 
markets. 


In those early days, the packers owned many of the yards 
outright and controlled the flow of livestock, controlled 
prices and dictated terms and conditions. They passed the 
Packers & Stockyards Act to eliminate those things, to 
prevent packers from engaging in practices that would tend 
to monopolize, tend to control prices and manipulate the flow 
of livestock. 


The very intent and purpose of the Act, as I know it, was to 
eliminate these kind of practices and we were attempting to 
carry out the intents and purposes of the Act as it was passed 
by Congress in calling on meat packers to stay out of the 
speculative business. 


And what about with respect to dealers engaging in packing 
operations? 
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A As] said before, you have the same combination. If you turn 
it around the other way, it has the same effect, you still have 
a packer-dealer combination. These things were looked upon 
as violations of the Act itself, even without a regulation. 
Regulations do help. We find the provisions of the Act itself 
intended to carry out the purposes of it and I am in favor of 
regulations, but you do not have to have a regulation to find 
a violation. We did not have one at that time and did not look 
on it as an absolute necessity, but this regulation is really a 
refinement of the policies that were long ago carried out 
under the Packers and Stockyards Administration of that 
Act (Tr. 92-95). 


* * * 


CROSS-EXAMINATION 
BY MR. GASKILL: 


Mr. Sinclair, you and Mr. Jones both testified as to the 
adverse effect on prices of having a packer being a dealer. 
Exactly what do you mean by an adverse affect on prices? 


It does two things. It eliminates the other buyers and it also 


gives the packer the opportunity of tying together purchases 
of fat cattle with feeder cattle, of controlling the market 
through larger types of purchases. At a terminal market, if 
you can go down an alley and buy everything there, you can 
buy out an alley and eliminate others from that particular 
alley. 


At an auction market, they are easier to control than is a 
terminal market, in my experience and knowledge of the way 
things are operated at an auction market. And the big buyer 
or a buyer who has the ability to buy fat cattle and stock 
feeder cattle at the same time going in there and speculating 
in one and buying the other, has the opportunity of creating 
a monopoly in that particular market, of controlling it, of 
eliminating other buyers, driving them out of the market, 
keeping them out of the market. 


It has been my experience and observation that some big 
buyers actually do that at some auction markets. I know of 
one who told me he did it. He admitted that he went in with 
the idea of buying everything. If a buyer came in there to 
compete with him, he would run the price up to eliminate 
that buyer and get rid of him so he no longer had the com- 
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petition. Once you get rid of the competition, then you can 
lower the prices and buy at will. 


If you are going to allow buyers to go in there with a big 
buying capacity that a packer has and allow him to also 
speculate in feeder cattle, he has many opportunities to do 
the things I am talking about, controlling prices, controlling 
the market. He also has the opportunity of feeding those 
stock feeder cattle up, to fatten them in the feedlots, then 
arrange to have them bought back and so on. It is a method 
of controlling the markets, a method of controlling prices. It 
is a method of controlling other buyers that might compete 
with him. 


I understand your philosophy. I am not sure you understood 
my question. 


My question is what effect does it have on prices and I want 
a specific answer to that. I will ask you the specific question. 
I would like a yes or no answer. Are you saying that this 
would have a tendency to create lower prices in the market? 


In the long run, yes, sir, and I gave you the instance of the 
one dealer who went down to that market for the very 
purpose of eliminating and he bought everything that came 
up price-wise. It would make no difference. He wanted to 
eliminate the buyers coming in there. Once you got rid of 
them, then he dropped that market where he wanted it. 


Everything you are saying, Mr. Sinclair, is based on the 
assumption that a packer-dealer would be able to affect the 
market price. 


Packer-dealers generally would have that. You might find 
some little guy who has no such ability at all. You might find 
one, but generally packers, if you turn them loose, would 
very quickly do that very thing, especially big ones such as 
Armour & Co. who would be able to control whole areas in 
very short order (Tr. 95-98). 


* * * 


«x * * If it were to be pointed out that a group of individuals 
owned a packing operation in corporate form and also owned 
a dealership, a dealing operation, in partnership form and if 
it were to be pointed out to you that the packing operation 
hires its own buyers, the dealing operation hires its own 
buyers, the dealing operation does not purchase the same, 
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does not purchase slaughter animals and the packing 
operation only purchases slaughtering animals, would you 
say that such a situation necessarily has to be detrimental to 
competition? 


Such an organization you are speaking of really is one when 
you get through with it because all you have is two different 
buyers, but they have the same head directing them and you 
would end up with the same effect in the long run that we 
have that directed the regulation act here. You see, you have 
ownership corporate in one instance and partnership in 
another, but the ownership really is still in the same hands. I 
don’t see you have made any change in the over-all 
arrangement. 


I am not referring necessarily to the ownership, but rather to 
the actual effect in the marketplace if you have two separate 
buyers there. 


If they are under the same management control, two buyers 
or six buyers makes no difference, whether it is one or six. 


Let’s assume we remove that dealer-buyer from the 
marketplace. How is the marketplace helped if you have one 
less buyer in the marketplace? 


In the instance I mentioned to you a minute ago where one 
dealer wanted to eliminate all the buyers and get one buyer 
only in the market was to control prices and to control effect 
on the market and have it to himself. When you eliminate one 
buyer like you mentioned here, that creates a vacuum into 
which buyers come. You don’t eliminate him forever. When 
you walk off the market, somebody walks back into the place 
you left a vacuum. So your assumption there, as I see it, I 
could not agree with because you are not going to have that 
sort of situation. 


Q Where do these buyers come from? Are they created? 


A Wherever there is a business where men can make a living 
and make profits there will be men taking the positions (Tr. 
101-102). 


In support of the proposed amendment to § 201.68 of the 
regulations involved in this proceeding, Mr. Sinclair wrote the 
following letter to the Department on behalf of the National 
Farmers Organization (Comp. Ex. 17): 
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I am authorized by the National Farmers Organization, Inc., 
Corning, Iowa, to advise you that the NFO on behalf of its 
members recommends the adoption of this proposed change 
in the regulations to prohibit speculation in livestock by 
meat packers. 


NFO does not object to a packer selling off an odd animal 
from a lot that the packer can’t use in its kill but does 
strongly favor prohibition on speculation. 


Buying and selling on a speculative basis with the buying 
power already possessed by the meat packers generally opens 
wide the door to all out control of prices and supplies of 
livestock not only of slaughter livestock but feeder livestock 
also. Packers should not, in our belief, be in position to tie 
together the purchases of the two types of livestock. 


The third expert witness to testify for the complainant was Mr. 
Grover W. Roberts, Jr., Livestock Commodity Specialist for the 
California Farm Bureau Federation, an affiliate of the American 
Farm Bureau Federation, which is a general farm organization 
organized in 49 states. Mr. Roberts testified as follows (Tr. 117- 
122): 


Q Mr. Roberts, from the standpoint of your organization, the 
Farm Bureau, why shouldn’t dealers be permitted to engage 
in packing operations or packers engage in dealer operations? 


Well, we feel that they should not be involved like that. 
Again, we have to speak out the same way as the other 
people. We want good competitive buying, competitive 
buying is very necessary. We believe in the basic nicameeetiie 
of supply and demand. 


We feel the law of supply and demand can best be carried out 
if we have competition and we need a separation of the 
packers from the dealers to do this. 


Why? 


Well, if they work together in some fashion, we feel that it 
cuts down on competitive buying at the auction itself or in 
the country. The packers have their own packer buyers which 
are to buy cattle or other livestock for their slaughter pur- 
poses. A dealer is one who buys and sells and speculates and 
we feel there is a difference here and this difference should be 
observed. Therefore, we need the separation (Tr. 117). 
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* * * 


You just told us a dealer speculates in livestock and a packer 
to operate must buy livestock. 


Yes. 


Do you see anything unfair in one or the other buying for 
both parties? 


Yes. It should not happen. One should not buy for the other. 
Why not? 


In the case of a dealer who can purchase livestock for the 
packer, then the packer can be involved here and can be 
involved in resale. Well, we feel that we have the same people 
involved like this and you are cutting down on competition 
and we would like to see two buyers and we feel more assured 
if there is a separation that is going to prevent the packer 
from doing what his job is and that is specifically livestock 
slaughtering (Tr. 118-119). 


* * * 


CROSS-EXAMINATION 
BY MR. GASKILL: 


You testified the primary concern of the Farm Bureau, Mr. 
Roberts, is—I am trying to really pinpoint what it is and it is 
a little difficult to do, frankly —I would say your concern in 
this particular situation and your purpose for being here is to 
express your position that the California Farm Bureau wants 
to foster competition, am I right or wrong? 


We want to foster competition, yes. 


And the California Farm Bureau would be happy with any 
type of regulation or any type of regulatory process used by 
the Packers & Stockyards which would in effect foster 
competition, is that correct? 


I don’t think we could say any type. We are in favor of this 
regulation and we have indicated this with the letter and 
today we are in support of this regulation. 


Let me ask you perhaps a similar question and perhaps in a 
little different manner. When you say you are in favor of this 
particular regulation, do you mean that you are in favor of 
the regulation which would foster competition between 
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packers and dealers, is that correct? 
That is true. 


And the particular wording of a regulation that did foster 
competition between packers and dealers would not be of 
necessary concern to you, is that correct? 


State your question again, please. 


Your Farm Bureau is not so much concerned with the par- 
ticular wording of the regulation fostering competition 
between packers and dealers, but it is concerned about a 
regulation fostering competition between packers and 
dealers? 


We are concerned about the wording. Before our recom- 
mendatton was sent in, we had a chance to see the wording 
and we were pleased with that particular wording and we 
favored it. 


Do you think the Farm Bureau Federation would be in favor 
of this regulation in the event it could be shown this 
regulation tended to decrease competition in a particular 
instance? 


In a particular instance, that would not justify changing our 
mind. Over-all we feel that this regulation is necessary in the 
long run and we feel that this gives us protection because we 
can have one case maybe where this particular regulation is 
not too important, but in the long run we feel that this is real 
important. If one situation you could possibly get by in a 
situation like this, this kind of opens up the field. 


So you have no particular concern about specific individuals 
or entities, you are more or less concerned with the over-all 
picture, is this correct? 


We would like to see all the packers be in a stronger position 
and be able to competitively buy that livestock, but we are 
also concerned about the nation as a whole so we have a good 
strong marketing situation. 


Mr. Roberts, I am going to ask you a question that I think 
Mr. Ducrest has tried to ask all three of the witnesses he has 
called and I am not sure an answer has actually been given. 
In what way specifically does the combination of a packer 
and a dealer hinder, harm or decrease competition, 
specifically in what way, how does it hurt competition? 
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A Well, if you take a given market and you have a dealer there 
and a packer there bidding on livestock, where we have two 
people there, we have one person representing both, this is 
one person less. 


Suppose that were not the alternative. Suppose the alter- 
native was to have a dealer and a packer bidding or only a 
packer bidding. Which would be the most competitive 
situation, having the dealer and packer bidding or having 
just a packer bidding? 


A If you have a dealer and a packer bidding, that would be 
more competition (Tr. 119-122). 


Mr. Charles B. Shuman, then president of the American Farm 
Bureau Federation, sent the following letter to the Department on 
January 9, 1970, in support of the amendment to § 201.68 of the 
regulations at issue in this proceeding (Comp. Ex. 18): 


The American Farm Bureau Federation favors adoption of 
the proposal published in the FEDERAL REGISTER on 
December 9, 1969, to amend Regulation 201.68 issued under 
the Packers and Stockyards Act. ' 


We understand that the proposed amendment is essentially a 
clarification of a long-standing position of the Packers and 
Stockyards Administration that packers should not be 
permitted to engage in the purchase of livestock for resale to 
other domestic buyers. 


As a general rule, Farm Bureau believes that any person or 
corporation should have the right to engage in any legitimate 
business. We believe, however, that an exception to this 
general rule is justified in the present instance, as there 
clearly is a real danger that the purchase of livestock by 
packers for resale to other domestic buyers would tend to 
reduce competition for livestock. 


The fourth expert witness testifying for the complainant was 
Mr. Paschal Drake, Director, Packer and Poultry Division, 
Packers and Stockyards Administration, United States 
Department of Agriculture. Mr. Drake had been with the Packers 
and Stockyards agency for about 21 years. Previously, he had 
been engaged in ranching, and in most of the other facets of the 
livestock and meat industry, including being a livestock dealer 
and later a salaried buyer for Swift & Co. He has a bachelors and a 
masters degree in agricultural economics from Texas A & M 
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College. ? 
Mr. Drake testified (Tr. 125-130, 132-138): 


Q. Mr. Drake, why, in your opinion, should a dealer be barred 
from owning and operating a packing establishment? 


A Well, one, Mr. Ducrest, I don’t think there is any difference 
in a dealer owning or having an interest in a packing com- 
pany or a packing company having an interest in a dealing 
company. It is one in the same thing. That is why the 
wording we used in this regulation. 


But, as briefly stated, it has been the policy in administering 
the Packers & Stockyards Act historically that packers 
should not be engaged in dealing or having an ownership in a 
dealing organization. For many, many years I have been in 
contact with the administrating of the Act. We were very 
successful where any such arrangements were brought to our 
attention of eliminating them informally and we continue to 
strive to eliminate such practices informally, but our policy 
was based two-fold. One, there is no doubt in our mind as to 
the intent of Congress when they wrote the Act. Because of 
its structure, Title III pertains to dealer operations, has 
suspension penalties against the dealer. Title II has 
altogether different punitive actions against violations of the 
Act. When it comes to a packer, there was never any intent 
to suspend the packer, which would be possible if he engaged 
in dealer activities. 


On top of that violations of C & D are much more strict under 
Title II to take care of that provision which could result in 
fines and imprisonment. 


Secondly, there was never any doubt in our mind that the 
wording and the intent of the Act, and in reading the history 
of the Act, that if packers were allowed to engage in dealer 
activities, such practices could result in restriction of 
competition. 


How and why? 


Well, there could be many, many instances. One that has not 
been brought out here is once you register a dealer to deal, a 
dealer can buy from whom he pleases and he can sell to whom 


2. Official notice is taken of Department records as to his educational 
background. 
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he pleases. In a layman’s language, he is a trader and this is 
the way he should be. He is not restricted in the species of 
livestock of which he is to trade in, if you will. 


If a packer were allowed to engage in dealer activities, this 
would nearly be the same which 201.70 covers which says 
every packer-dealer, which says basically every packer and 
dealer shall conduct their activities at arm’s length with 
every other packer and dealer. But if a packer were allowed to 
deal, this would put him in the position of order buying or 
buying for a competing packer or asking a competing packer 
in a given territory who is also allowed to deal to buy and seli 
for him livestock, which definitely we would not tolerate at 
all under the Act. In other words, it would allow a packer, as 
long as he owns, controls or has financial interest in a dealer 
firm, for him to sell to competitors or to buy from com- 
petitors. 


Are dealers under the Packers & Stockyards Act bonded? 
Yes, they are. 
Are packers? 


They are not. The Act does not provide for the bonding of 
packers. Also, a dealer can be suspended if his financial 
condition reaches a certain condition, becomes insolvent, 
which is not true in the packing industry. 


Is that an additional reason, in your opinion, why their 
operations should be completely separate? 


Yes. Congress definitely put different restrictions on a 
dealer’s financial operations than those on the packer and 
when you have any relationship between the two or any joint 
or common management or control, it would or could, if 
allowed to continue, prejudice the financial condition of the 
other as far as financial limitations put on the two categories 
in the Act. 


With respect to financial protection of the seller of livestock, 
one being bonded and one not being bonded, what does that 
have any bearing on? 


Well, you—where you have joint ownership either through 
corporate or officers or individuals, one of the important 
things in an individual selling to these two different entities, 
knowing under the Act they are different financial restric- 
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tions, if you have this joint ownership an individual would 
have no way of knowing for sure which of these entities 
would be responsible for the procurement of his livestock (Tr. 
125-128). 


x KX 


CROSS-EXAMINATION 
BY MR. GASKILL: 


Mr. Drake, can you tell me why regulation 201.68 in its 
present form or in some other form was not adopted at a 
much earlier time by the Department? 


Yes, sir, I can. 
Please do. 


Like I mentioned, prior to 1958 the Packers & Stockyards 
Act had jurisdiction primarily over the public markets of the 
United States. In 1958 Congress saw fit to amend the Act 
due to the change in the industry, amongst other things, to 
include all the marketing of livestock which would be country 
transactions. As I mentioned, prior to that time we had been 
very successful in our policy of solving these problems in- 
formally. We had no necessity to go through litigation. 


After the amendment of the Act the very small agency, 
which is still less than 200 people nationally regulating the 
Fair Trade Act over the largest industry in agriculture, we 
found as time went on more and more instances which we had 
not been familiar with where this combination of packer- 
dealing existed. We continued trying to solve them in- 
formally and in all cases we would talk to them and put them 
on notice and ask them to stop, but because of the new 
territory that we took over after the 1958 amendment and the 
few instances we ran onto where it is impossible to com- 
municate with the whole United States, the many thousands 
of dealers and packers operating in the United States, we 
thought it would be in the public interest to serve public 
notice on the industry of our policy. 


Who had jurisdiction over packers and dealers prior to the 
time the Packers & Stockyards obtained jurisdiction in 1958? 


We always had jurisdiction over packers and dealers 
operating in public markets, auctions, terminal markets, et 
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cetera, but there was a gray area or an area where we did not 
have jurisdiction over dealers operating in what we call 
country areas or what today we call direct procurement (Tr. 
129-130). 


* * * 


I am well aware of the feeling of Packers & Stockyards that 
such a relationship would tend to injure price relationship, 
would tend to decrease competition, would tend to foster a 
monopolistic sort of arrangement. This has been said by 
everyone so far. I am not interested in this kind of rhetoric 
because we have heard a lot of that this afternoon. I am 
interested in specifics and I would like to know what this 
type of relationship can do to harm competition. 


I gave you one instance. Once any specific dealer, once he is 
registered to deal under Title III of the Act, he can buy any 
species of livestock from any source, from anyone he chooses 
and he can sell any species of livestock to any outlet with no 
restrictions put on the dealer as to species, from whom he 
may buy or to whom he can sell. 


Once a packer gets any interest in this dealer firm through 
its officers, through outright ownership or control, he is put 
in the same position. When you put a packer in the position 
of which I say the dealer is under the Act of being able to buy 
from any source and sell to any source, the livestock, this is 
what our restriction of competition is predicated on if allowed 
to continue. 


Now, you seem to jump to the assumption or conclusion that 
they become one and the same, the packer and the dealer 
become one and the same. I’d like to hold my specific 
example to two separate entities, one a dealer, one a packer. 
Does your same analysis apply here? 


When you say separate entities, do you mean no joint 
ownership, two separate entities? 


No, they could be owned by the same parties, but let’s say 
one is a partnership and one is a corporation. They have 
separate offices, keep the cattle separate. 


With your definition of separate entities, they cannot operate 
independently. Decision making is done by ownership. It is 
impossible because of the structure. 
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Let’s get to the specific question. How could that hurt 
competition? 


For the same reason I just mentioned where you have joint 
ownership or decision making between the two firms, you go 
right back into the same position I said where the packer can 
utilize the dealer firm or vice versa because decision making 
is set through its ownership. 


You have a dealer firm. However, it can theoretically buy 
and sell from anyone, is that correct? 


Yes, sir. 


That does not have any effect on the operations of the 
packers, does it necessarily? 


If a packer has any ownership or control of that dealer firm, 
it certainly does. 


That is my question. How? We have two separate entities. 


They are not separate entities if there is joint ownership 
between the two. 


But they are separate entities and I want to know how 
through these two separate entities competition is hurt and 
how you could continue to combine the two entities into one 
in your analysis. That dealer can buy and sell to whomsoever 
he pleases, including the packer. 


That is right or any other packer. 
Or any other packer, yes. 


And as long as the dealer organization is owned in part or 
controlled by the same ownership, in administering the Act I 
cannot see at all we would consider them as being separate 
entities. Maybe on paper you as an attorney might see this. 


Let me carry it one step further. 


It says a packer or a dealer cannot own any or finance a 
market agency. By your theory you could have separate 
structures in those two and call it separate entities, which 
you definitely cannot do and never have been able to. 


I am going to limit it to what we have here in carrying it one 
step further. In the event we have these two separate en- 
tities, one a dealer and one a packer, this dealer is able to buy 
and sell in the marketplace at will, so to speak, and in effect 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 33 A.D. 117 


is a competitive factor in the market, is that correct? 
Under normal conditions, yes. 


Now, if we remove that dealer from the marketplace, under 
normal conditions we have not helped the competition, have 
we? 


We are talking about the dealer? 
We are talking about the same dealer. 


You have a lot of different sets of circumstances to consider. 
It is possible in the short run that you have mentioned my 
answer to you would be yes, but the Act even under 202, in 
many paragraphs under Section 202, which is the prevent- 
ative section of Title II of the Act, the phrase ‘‘with the 
effect of’’ which is preventative in nature, this has been our 
approach in administering the Act, to try to nip practices in 
the bud before they reach the point where they injure anyone. 
Many of our regulations and policies in administering the 
Act are trying to prevent things from reaching a point where 
we would not have any injury. I am sure you can pick a place 
where a packer-owner involved went out and bought a milk 
cow for his neighbor. I could not say that was a restriction of 
competition. It is impossible. But in promulgating 
regulations and especially in enforcing them, you have to do 
it with uniformity. When you start saying it is all right for 
one person to do it, but not another one, you’d be better off 
not having promulgated the regulation to start with. 


I am not trying to be argumentative, believe me. I am trying 
to obtain in this hearing an answer which I feel answers the 
question. I am going back to my specific question. 


How does a packer-dealer relationship affect competition? 
You tell me a dealer may buy and sell to whomever he 
pleases. That to me does not answer the question of how that 
affects competition. 


I will give you an example. I thought I did. There are many 
of them. If the packer has the ownership, whether directly or 
indirectly, No. 1, that packer-dealer organization could 
supply the slaughter needs for one or many of his com- 
petitors. It would be very easy in a small locale or nationally. 
That would be one example. 


It would put them in the position of controlling a large 
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percentage of feeder cattle and feedlots and supplying his 
competitors, one or more, he wouldn’t have to supply all of 
them to affect the market. 


The whole regulation is predicated on if you allow a packer to 
deal you have to allow all packers to deal. There is no doubt 
in our mind or the producer organization’s mind and the 
three major packer associations in this country, not one of 
them contested this regulation because they realize what 
could happen if you opened the door and allowed it. There 
would be a battle of the purse strings potentially. 


Many of our complaints come from competing packers 
saying a packer who is allowed to deal is unfair competition 
to them when they are trying to buy and abide within the 
intent of the Act. 


And, if Iam correct, what you are saying P & S is concerned 
about is potential damage to competition? 


If they are allowed to deal because you would be— once you 
set up a packer legally to deal, you would be saying to them 
to deai, which we cannot legally do, which they cannot 
legally do now currently. I am sure you could pick out in- 
stances which would be difficult for me to say this tran- 
saction restricted competition or restricted price, but it is the 
potential damage to the industry if you allowed all packers to 
deal. 


If you have a situation in which a packer and a dealer had 
joint ownership, two separate entities again, and the dealer 
deals in a particular type of cattle which are not for slaughter 
and the packer deals only in slaughter animals and they have 
separate buyers, does that necessarily mean there is going to 
be a detriment to competition by having those entities to deal 
in the market place? 


It does not necessarily mean it, but it necessarily means it 
opens itself to it. Because in that one instance you men- 
tioned, in the first place you mentioned his dealing a specific 
type of livestock. There is nothing that requires him to do 
this. 


Agreed. 


I heard someone mention that you have marginal livestock. I 
am sure you could pick a for instance which is not now 
controlled by the Act where if you gave to me a theorization 
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that I could not say that specifically had a restriction on 
competition. 


Q I just want to make sure I understand your position and your 
position is that you are concerned with the potential rather 
than actualities? 


A And also we have to administer the act as it is now written 
by Congress (Tr. 132-138). 


In short, the overwhelming weight of the evidence compels the 
finding and conclusion that it is an ‘‘unfair’’ practice, in violation 
of §§ 202 and 312(a) of the Act (7 U.S.C. 192 and 213(a)), for a 
packer to engage in business as a dealer, or vice versa. 


II. The Evidence Demonstrates That the Respondents 
Engaged in “‘Unfair’’ Practices in Violation of the Act. 


The specific evidence relating to the respondents, summarized 
in Findings of Fact 5, 6, and 7, shows that respondent Central 
Coast and respondents Harold and Harry Habib, in their capacity 
as packers, and respondents Harold and Harry Habib, in their 
capacity as a dealer under the trade name Habib Cattle Company, 
during the year 1971, in their livestock purchasing operations, in 
commerce, failed to establish and maintain an ‘‘arm’s length”’ 
relationship and to operate independently of, and in competition 
with, each other but, instead purchased livestock through the 
same packer-buyers, or other employees or agents of Central 
Coast, at the same stockyards, on the same days and at ap- 
proximately the same times. In a few instances, livestock pur- 
chased for Habib Cattle Company were paid for with drafts drawn 
on Central Coast’s bank account. On 10 days during January- 
March 1971, when livestock had been purchased for Habib Cattle 
Company and paid for by drafts drawn on the Habib Cattle 
Company bank account, such livestock was “‘sold”’ or turned over 
to Central Coast by Habib Cattle Company for the same price at 
which the livestock had been purchased by Habib Cattle Com- 
pany and generally in the same total purchase amounts paid by 
Habib Cattle Company. 


Although respondents Harold and Harry Habib, operating as 
dealers d/b/a Habib Cattle Company, frequently purchased dairy 
cattle for breeding and feeding purposes, and respondent Central 
Coast primarily purchased livestock for immediate slaughter, 
nevertheless, many livestock actually purchased by each were 
two-way animals which could have been purchased for either 
purpose, and for the purchase of which there was no competition 
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between the respondents. Some of the livestock purchased for 
Habib Cattle Company by Central Coast’s buyers were ‘‘3D”’ 
cattle (diseased, disabled and dying cattle). Manifestly, such 
‘*3D” cattle were not purchased for breeding or feeding purposes. 
All of the livestock bought for Habib Cattle Company and turned 
over to Central Coast for immediate slaughter were either two- 
way animals or slaughter animals. 


The evidence shows that the admitted dual ownership and 
operation of Central Coast Meats and Habib Cattle Company by 
respondents Harold and Harry Habib has resulted in multiple 
instances of failure of the respondents to compete in their pur- 
chases of livestock. Although respondents suggest that Habib 
Cattle Company purchased only a very small volume of cattle 
(Appeal, p. 19), its annual report for 1970 shows that it bought 
almost $1 million worth of livestock as a dealer that year (Comp. 
Ex. 14). This is not de minimus. 


Both the general evidence submitted by the complainant’s 
expert witnesses and the specific evidence relating to the actual 
operations of the respondents’ business reveal that the respond- 
ents engaged in ‘unfair’ practices in violation of §§ 202 and 
312(a) of the Act (7 U.S.C. 192 and 213(a)). 


III. The Legislative History and Relevant Cases Support the 
Complainant’s Position. 


The Courts have repeatedly recognized that the statutory 
prohibitions contained in § 202 of the Packers and Stockyards 
Act (7 U.S.C. 192) are broader and even more far reaching than 
the antecedent legislation in § 5 of the Federal Trade Commission 
Act (38 Stat. 719), § 2 of the Clayton Act (38 Stat. 730), § 3 of 
the Interstate Commerce Act (24 Stat. 380), and the Sherman 
Antitrust Act (26 Stat. 209). Swift & Company v. United States, 
393 F.2d 247, 253 (C.A. 7, 1968); Swift & Company v. United 
States, 308 F.2d 849, 853 (C.A. 7, 1962); Wilson & Company v. 
Benson, 286 F.2d 891, 895 (C.A. 7, 1961); United States v. 
Donahue Bros., 59 F.2d 1019, 1022 (C.A. 8, 1932). 


It was explained by Mr. Anderson, the House Floor Manager of 
the Packers and Stockyards Act legislation, that if the Act with 
respect to packers “‘did not go any further than existing law on 
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the subject there would not be much use of enacting it’’ (61 Cong. 
Rec. 1805). See, also, 61 Cong. Rec. 1801, 1805-1806, 1887-1888. * 
‘The Packers and Stockyards Act would never have been adopted 
by the Congress if the marketing of livestock and the distribution 
of meat products did not present problems which, in the view of 
the Congress, were insufficiently met by the antitrust laws of 
general application. The problems were peculiar to agriculture’”’ 
(Crosse & Blackwell Companyv. Federal Trade Commission, 262 
F.2d 600, 604 (C.A. 4, 1959)). 


In Wilson & Company v. Benson, 286 F.2d 891, 895 (C.A. 7, 
1961), the Court relied on the legislative history of the Act 
showing that the Act went further than any prior legislation to 
prohibit unfair or monopolistic practices. The Court stated (286 
F.2d at 895): 


The Supreme Court has stated a statute ‘‘must take 
meaning from its historical setting.’’ United States v. 
Henning, 344 U.S. 66, 72, 73 S.Ct. 114, 118, 97 L. Ed. 101. 
We may note that prior to the enactment of the Packers and 
Stockyards Act, Congress had enacted certain measures 
which, in some respects were designed to prohibit monopoly, 
restraint of trade, or unfair competition, viz. the Sherman 
Anti-Trust Act, 15 U.S.C.A. §§ 1-7, 15 note; section 2 of the 
Clayton Act, 15 U.S.C.A. § 13 prohibiting discriminatory 
prices; section 5 of the Federal Trade Commission Act, 15 
U.S.C.A. § 45 prohibiting unfair methods of competition in 
commerce, and section 3 of the Interstate Commerce Act, 49 
U.S.C.A. § 3. 


The legislative history shows Congress understood the 
sections of the Packers and Stockyards Act under con- 
sideration were broader in scope than the antecedent 
legislation (61 Cong. Rec. 1805 (1921)). To illustrate, 
Representative (later Speaker) Rayburn, emphasized that 
although Congress gave the Federal Trade Commission wide 


3. The legislative history of the Act is relevant under the familiar doctrine that a 
statute is to be construed so as to achieve the legislative purpose. See, e.g., 
Flora v. United States, 362 U.S. 145, 151 (1960); Harrison v. Northern Trust 
Co., 317 U.S. 476, 479 (1943); United Statesv. Amer. Trucking Ass'ns, 310 U.S. 
534, 543-544 (1940); United States v. Dickerson, 310 U.S. 554, 561-562 (1940); 
Steinerv. Mitchell, 215 F.2d 171, 172-173 (C.A. 6, 1954), affirmed, 350 U.S. 247 
(1956); Union Starch & Refining Co. v. National Labor Rel. Bd., 186 F.2d 1008, 
1012-1013 (C.A. 7, 1951), certiorari denied, 342 U.S. 815; State of Maine v. 
United States, 134 F.2d 574, 576 (C.A. 1, 1948), certiorari denied, 319 U.S. 772. 
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powers to prohibit unfair methods of competition, such 
authority is not as wide-ranging as that given to the 
Secretary of Agriculture under the language in section 202(a) 
and (b) of the Packers and Stockyards Act. (61 Cong. Rec. 
1806 (1921)). 


From the legislative history it is a fair inference that, in 
the opinion of Congress, section 2 of the Clayton Act, section 
5 of the Federal Trade Commission Act and the prohibitions 
in the Sherman Anti-Trust Act were not broad enough to 
meet the public needs as to business practices of packers. 
Section 202(a) and (b) was enacted for the purpose of going 
further than prior legislation in the prohibiting of certain 
trade practices which Congress considered were not con- 
sonant with the public interest. 


The broad construction to be given to the term ‘“unfair”’ 
practice in the Act was explained by Mr. Anderson, the House 
Floor Manager, in the debate on the Packers and Stockyards Act 
bill, as follows (61 Cong. Rec. 1805): 


As to the intent of the language “unfair competition”’ fin 
§ 5 of the Federal Trade Commission Act] it includes acts 
which constitute a violation of the rights of the competitor, 
and it must be a method which is used by a competitor on the 
same plane. « « * For instance, the method of competition 
used by the manufacturer which we might think was a 
violation of the moral rights of the wholesaler would not be a 
violation of the Federal Trade Commission act, because the 
interpretation of that is that it must be an unfair method as 
between competitors who stand on the same plane. This 
flanguage in § 202 of the Packers and Stockyards Act] goes 
further than that, as it affects the public interest to a large 
extent, and the unfair competition or unfair practices as 
between the packer and the general public, the packer and 
the producer, or the packer and any other agency connected 
with the marketing of livestock. 


It was emphasized by Representative (later Speaker) Rayburn 
that although we ‘gave the Federal Trade Commission wide 
powers,”’ to prohibit unfair methods of competition, the authority 
of the Commission is not as wide ranging as that given “the 
Secretary of Agriculture under this bill’? which became the 
Packers and Stockyards Act. 61 Cong. Rec. 1806. 


Mr. Haugen, Chairman of the House Agriculture Committee, 
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stated that the bill ‘gives the Secretary complete inquisitorial, 
visitorial, supervisory, and regulatory power over the packers, 
stockyards, and all activities connected therewith’’ (61 Cong. Rec. 
1801). 


The report of the House Committee on Agriculture (H. Rep. 
No. 77, 67th Cong., Ist Sess., p. 2 (1921)), contains the following 
statement: 


A careful study of the bill, will, I am sure, convince one 
that it, and existing laws, give the Secretary of Agriculture 
complete inquisitorial, visitorial, supervisory, and 
regulatory power over the packers, stockyards and all ac- 
tivities connected therewith; that it is a most comprehensive 
measure and extends farther than any previous law in the 
regulation of private business, in time of peace, except 
possibly the interstate commerce act. 


The statutory prohibitions in the Sherman Antitrust Act of 
1890, § 2 of the Clayton Act of 1914, and § 5 of the Federal Trade 
Commission Act of 1914 were not adequate, in the opinion of 
Congress, to meet the public needs with respect to the business 
practices of packers. Section 202 of the Packers and Stockyards 
Act was, therefore, enacted by Congress for the declared purpose 
of going further than the prior legislation in the prohibition of 
those trade practices by packers which, as determined by 
Congress, are not consonant with the public interest. In short, 
§ 202 of the Packers and Stockyards Act includes within its 
scope, e.g., trade practices which are ‘‘unfair methods of com- 
petition,’’ under § 5 of the Federal Trade Commission Act, but 
§ 202 of the Packers and Stockyards Act is more extensive in 
language and application than the antecedent statutes. 


‘*[I ] t would seem clear that those in charge of the [Packers and 
Stockyards Act] legislation were impressed with its com- 
prehensiveness.’’ United Statesv. Donahue Bros., 59 F.2d 1019, 
1022 (C.A. 8, 1932). 


The Congress was particularly concerned, at the time of the 
enactment of the Packers and Stockyards Act, about the 
monopolistic practices of meat packers. Mr. Anderson, the House 
Floor Manager of the legislation, referred to the packers’ 
monopolistic practices as follows (61 Cong. Rec. 1888): 


For instance, it is asserted that in their attempt to get 
control of the cheese business and of the butter business of 
the country they will go into a locality and for a time will buy 
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cream there at a high price. After they have driven out all 
competitors by that high price they will drop to a lower price. 
It has been asserted, for instance, that where a new packing 
plant was being started up as an independent concern they 
would establish concentration points all around that packing 
plant at strategic points on the railroads radiating from the 
packing plant, and then for a time pay relatively high prices 
for hogs and cattle at these concentration points, and thus 
deprive the new packing plant of the opportunity to purchase 
the hogs and the cattle which would naturally come to them 
in their own territory, and compel them to go long distances 
in order to get their supplies and keep their plant going. Then 
there are the so-called practices of ‘“‘wiring on’”’ and of “‘split 


shipments” and various other practices which the packers 
have engaged ins *« * which would be prohibited by this Act. 


Congressman Anderson similarly explained the intent and 
purpose of the Packers and Stockyards Act bill during the 
hearings preceding its enactment as follows (Hearings on H.R. 
14, H.R. 232, H.R. 5034, and H.R. 5692 Before the House 
Committee on Agriculture, 67th Cong., 1st Sess., Ser. D, p. 26 
(1921)): 


What this bill seeks to do is to prohibit the particular con- 
ditions under which monopoly is built up, and to prevent a 
monopoly in the first place and to induce healthy com- 
petition. 


The Packers and Stockyards Act ‘“‘is aimed at all monopoly 
practices” (Denver Stock Yardv. Livestock Assn, 356 U.S. 282, 
289). The “history of the development of this industry has been 
the history of one effort after another to set up monopoly.” Id. at 
290. ‘‘The lack of competition between buyers, with the attendant 
possible depression of producers’ prices, was one of the evils at 
which the Packers and Stockyards Act was directed. Meat Packer 
Legislation hearings before the House Committee on Agriculture, 
66th Cong., 2d Sess., pp. 22, 229, 250, 303, 1047, 2284 (1920).”’ 
Swift & Company v. United States, 393 F.2d 247, 254 (C.A. 7, 
1968). Accordingly, it has been held that it is an ‘‘unfair’’ practice 
in violation of § 202 of the Act for a packer to refrain from bidding 
against a dealer, and then to acquire its livestock from the dealer. 
Swift & Companyv. United States, 393 F.2d 247 (C.A. 7, 1968); 
Swift &€ Companyv. United States, 308 F.2d 849, 850-853 (C.A. 
7, 1962). 


In Swift & Company v. United States, 308 F.2d 849 (C.A. 7, 
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1962), the Court held that the agreement between Swift and a 
dealer for the dealer to buy top-grade hogs at a market and resell 
to Swift whatever quantity Swift wanted, at the same price paid 
by the dealer, violated § 202 of the Act. The Court recognized 
that ‘“‘the essential nature and the necessary result of this 
arrangement or practice was to eliminate competition” (308 F.2d 
at 853; emphasis supplied). 


In a second Swift case, decided six years later, Swift & Co. and 
American Stores Company refrained from bidding on fat lambs in 
the Western Slope lamb marketing area. Instead, they purchased 
their fat lambs from the area’s principal dealer at higher prices 
than the dealer had paid to the purchasers. The Court upheld the 
finding of the Judicial Officer that the natural effect and apparent 
purpose of Swift’s and American Stores’ buying practices were to 
restrict and lessen competition in violation of § 202(a) of the Act 
and § 201.70 of the regulations. Swift & Company v. United 
States, 393 F.2d 247, 255 (C.A. 7, 1968). 


Similarly, it has been held to be an unfair practice in violation of 
§ 312(a) of the Act for a dealer to buy livestock for a packer while 
engaged in the business of buying livestock for himself. Jn re 
Rolla Silvey, 19 Agriculture Decisions 1452, 1458, 1464 (1960); In 
re E. D. Fenner, 14 Agriculture Decisions 923 (1955). 


It has been repeatedly held that it is not necessary to prove 
injury to competition or to a particular competitor in order to 
prove that a practice is ‘unfair’ in violation of the Packers and 
Stockyards Act. Swift & Company v. United States, 393 F.2d 
247, 253 (C.A. 7, 1968); Bowmanv. United States Department of 
Agriculture, 363 F.2d 81, 85(C.A. 5, 1966); Wilson & Company v. 
Benson, 286 F.2d 891, 895 (C.A. 7. 1961); Daniels v. United 
States, 242 F.2d 39, 41-42 (C.A. 7, 1957), certiorari denied, 354 
U.S. 939. 


In Wilson & Company v. Benson, supra, 286 F.2d at 895, the 
Court stated: 


Wilson insists that the Secretary’s order cannot stand 
because there is no finding or conclusion that its program of 
price-cutting was for the purpose of acquiring a monopoly or 
eliminating a competitor. However, the language in section 
202(a) of the Act does not specify that a ‘“‘competitive injury” 
or a “‘lessening of competition” or a ‘“‘tendency to monopoly”’ 
be proved in order to show a violation of the statutory 
language. To repeat, that section provides it shall be 
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unlawful for any packer to ‘‘[e] ngage in or use any unfair, 
unjustly discriminatory, or deceptive practice or device in 
commerce.” 


There is no requirement in section 202(a) for proof that the 
hotels and restaurants which were favored by Wilson, com- 
peted in the sale of meals to the public with hotels and 
restaurants which were not so favored. 


The language in section 202(a) includes practices which 
might be a violation of section 2(a) of the Clayton Act, as 
amended by the Robinson-Patman Act. It was held in 
Federal Trade Commission v. Anheuser-Busch, Inc., 363 
U.S. 536, 80 S.Ct. 1267, 4 L.Ed. 2d 1385, that there is a 
violation of section 2(a) of the Clayton Act, as amended by 
the Robinson-Patman Act when there is a_ price 
discrimination which deals the requisite injury to sellers or 
primary-line competition, although buyers or secondary-line 
competition are unaffected. 


Wilson places great reliance on our decision in Swift & Co. 
v. Wallace, 7 Cir., 105 F.2d 848. The language relied upon is 
with reference to section 202(b) of the Packers and 
Stockyards Act. However, we base our decision in the in- 
stant case on our conclusion that Wilson’s price-cutting 
activities heretofore described were a violation of section 
202(a) of the Act. 


Similarly, in Swift &€ Company v. United States, supra, 393 
F.2d at 253, the Court stated that ‘‘[s] ection 202(a) of the Act 
does not require the Government to prove injury to competition.” 


The Packers and Stockyards Act is designed to “prevent 
potential injury by stopping unlawful practices in their in- 
cipiency. Proof of a particular injury is not required.’’ Bowmanv. 
United States Department of Agriculture, 363 F.2d 81, 85 (C.A. 
5, 1966), quoting from Daniels v. United States, 242 F.2d 39, 41- 
42 (C.A.7, 1957), certiorari denied, 354 U.S. 939. 


The cases under the Packers and Stockyards Act, in this 
respect, are consistent with the legislative history of the Act. Mr. 
Anderson, the House Floor Manager of the Packers and 
Stockyards Act legislation, stated in the Hearings before the 
House Committee on Agriculture on H.R. 14, H.R. 232, H.R. 
5034, and H.R. 5692, 67th Cong., Ist Sess., p. 26 (1921), as 
follows: 
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I think the way to regulate prices is to create in the in- 
dustry, as far as it is possible to do it, healthy conditions of 
competition. The trouble with us heretofore has been that we 
have dealt with the fact after it has become an accomplished 
fact. * * * What this bill seeks to do is to prohibit the par- 
ticular conditions under which monopoly is built up, and to 
prevent a monopoly in the fitst place and to induce healthy 
competition (emphasis supplied). 


The decisions under the Federal Trade Commission Act are 
consonant with those under the Packers and Stockyards Act. 
With “‘respect to the absence of competitive injury requirements, 
it sufficies to say that the antitrust laws are not strangers to the 
policy of nipping potentially destructive practices before they 
reach full bloom.” F.T.C. v. Simplicity Pattern Co., 360 U.S. 55, 
68 (1959). “It is * * * clear that the Federal Trade Commission 
Act was designed to supplement and bolster the Sherman Act and 
the Clayton Act « « x to stop in their incipiency acts and practices 
which, when full blown, would violate those Acts.’’ Federal Trade 
Comm.v. Motion Picture Adv. Co., 344 U.S. 392, 394-395 (1953). 
See, also, Federal Trade Comm. v. Cement Institute, 333 U.S. 
683, 691, 694 (1948); Times-Picayune v. United States, 345 U.S. 
594, 609 (1953). 


In FTC v. Brown Shoe Co., 384 U.S. 316, 321 (1966), Brown 
Shoe Co. contended that under § 5 of the Federal Trade Com- 
mission Act the Federal Trade Commission “had no power to 
declare the franchise program [involved in the case] unfair 
without proof that its effect ‘may be to substantially lessen 
competition or tend to create a monopoly’ * * *.’”’ But the Court 
rejected that argument and held ‘‘that the Commission has power 
under § 5 to arrest trade restraints in their incipiency without 
proof that they amount to an outright violation of § 3 of the 
Clayton Act or other provisions of the antitrust laws’ (384 U.S. 
at 322). 


In FTC v. Brown Shoe Co., supra, 384 U.S. at 320-321, the 
Court also stated: 


In holding that the Federal Trade Commission lacked the 
power to declare Brown’s program to be unfair the Court of 
Appeals was much influenced by and quoted at length from 
this Court’s opinion in Federal Trade Comm’nv. Gratz, 253 
U.S. 421. That case, decided shortly after the Federal Trade 
Commission Act was passed, construed the Act over a strong 
dissent by Mr. Justice Brandeis as giving the Commission 
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very little power to declare any trade practice unfair. Later 
cases of this Court, however, have rejected the Gratz view 
and it is now recognized in line with the dissent of Mr. 
Justice Brandeis in Gratz that the Commission has broad 
powers to declare trade practices unfair. This broad power of 
the Commission is particularly well established with regard 
to trade practices which conflict with the basic policies of the 
Sherman and Clayton Acts even though such practices may 
not actually violate these laws. 


In F. T. C.v. Motion Picture Adv. Co., supra, 344 U.S. at 394- 
395 (1955) (quoted in part with approval in FTC v. Brown Shoe 
Co., supra, 384 U.S. at 322), the Court stated: 


The ‘unfair methods of competition,’’ which are con- 
demned by § 5(a) of the Act, are not confined to those that 
were illegal at common law or that were condemned by the 
Sherman Act. Federal Trade Commission v. Keppel & Bro., 
291 U.S. 304. Congress advisedly left the concept flexible to 
be defined with particularity by the myriad of cases from the 
field of business. Id., pp. 310-312. It is also clear that the 
Federal Trade Commission Act was designed to supplement 
and bolster the Sherman Act and the Clayton Act (see 
Federal Trade Commission v. Beech-Nut Co., 257 U.S. 441, 
453)—to stop in their incipiency acts and practices which, 
when full blown, would violate those Acts (see Fashion Guild 
v. Federal Trade Commission, 312 U.S. 457, 463, 466), as 
well as to condemn as ‘unfair methods of conpetition”’ 
existing violations of them. See Federal Trade Commission 
v. Cement Institute, 333 U.S. 683, 691. 


In FTC v. Texaco, 393 U.S. 223, 225 (1968), the Court stated 
that ‘‘Congress enacted § 5 of the Federal Trade Commission Act 
to combat in their incipiency trade practices that exhibit a strong 
potential for stifling competition’’ (emphasis supplied). 


, 


Hence it is well settled both under the Packers and Stockyards 
Act and the Federal Trade Commission Act that an act may be 
“unfair,’’ in violation of those statutes, before any injury to 
competition has actually occurred. ‘ 


4. It is not unusual for a business practice to be regarded as violative of a 
regulatory Act even if the particular practice, when viewed in isolation, is 
‘“‘milligramic’’ inasmuch as an exemption would permit violations which, in their 
combined effect, could be far reaching. Lincoln Sav. Bank of Brooklynv. Brown, 
137 F.2d 228, 231 (Emerg. C.A., 1943). See, also, F.T.C. v. Simplicity Pattern 
Co., 360 U.S. 55, 63-64 (1959); Klor’s v. Broadway-Hale Stores, 359 U.S. 207, 
213 (1959); United States v. Aluminum Co. of America, 148 F.2d 416, 427 
KC. 2y 





170 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 33 A.D. 117 


The broad terms of the Packers and Stockyards Act and the 
Federal Trade Commission Act are not mechanical or self-defining 
terms. The statutory criteria are variables affected by facts and 
circumstances. * Mr. Anderson, the House Floor Manager of the 
Packers and Stockyards Act legislation, recognized that the 
broad terms of the Act would have to be applied to changing 
circumstances and conditions when he stated: 


MR. ANDERSON: « « « Industry is progressive. The methods 
of industry and of manufacture and distribution change from 
day to day, and no positive iron-clad rule of law can be written 
upon the statute books which will keep pace with the progress of 
industry. So we have not sought to write into this bill arbitrary 
and iron-clad rules of law. We have rather chosen to lay down 
certain more or less definite rules, rules which are sufficiently 
flexible to enable the administrative authority to keep pace with 
the changes of methods in distribution and manufacture and in 
industry in the country (61 Cong. Rec. 1887). 


* * * 


The provisions of this legislation as to the packers must be more 
or less elastic in order that they may keep progress with the 
state and development of the industry *** (61 Cong. Rec. 
1888). 


The Packers and Stockyards Act is ‘‘remedial legislation’’ 
(Stafford v. Wallace, 258 U.S. 495, 521 (1922)). ‘“‘The Act is 


5. Unfair practices in different areas of business are outlawed by a variety of 
statutory provisions. See, e.g., § 2 of the Perishable Agricultural Commodities 
Act (7 U.S.C. 499b); §§ 6(b) and 9 of the Commodity Exchange Act (7 U.S.C. 9 
and 13); § 8c(7)(A) of the Agricultural Marketing Agreement Act of 1937 (7 
U.S.C. 608c(7)(A)); and § 5 of the Federal Trade Commission Act (15 U.S.C. 
45). Broad statutory standards to be applied by administrative officials familiar 
with particular industry conditions are a reflection of the necessities of modern 
legislation dealing with complex economic and social problems. See, e.g., 
American Trucking Assns. v. United States, 344 U.S. 298, 309-310 (1953); 
Federal Trade Comm. v. Motion Picture Adv. Co., 344 U.S. 392, 396-397 
(1953); Phelps Dodge Corp. v. Labor Board, 313 U.S. 177, 185-186 (1941); 
Sunshine Coal Co. v. Adkins, 310 U.S. 381, 398 (1940); Federal Trade Comm. v. 
Keppel & Bro., 291 U.S. 304, 312 (1934). The draftsmen of a regulatory statute 
cannot, ‘‘as a practical and realistic matter,’’ consider ‘‘every evil sought to be 
corrected.’’ American Trucking Assns. v. United States, 344 U.S. 298, 309-310 
(1953). No “great acquaintance with practical affairs is required to know that 
such prescience, either in fact or in the minds of Congress, does not exist. * * * 
Its very absence, moreover, is precisely one of the reasons why regulatory 
agencies * * * are created, for it is the fond hope of their authors that they bring 
to their work the expert’s familiarity with industry conditions which members of 
the delegating legislatures cannot be expected to possess.”’ Jd. at 310. 





CENTRAL COAST MEATS, INC. 
Cite as 33 A.D. 117 


remedial legislation and is to be construed liberally in accord with 
its purpose to prevent economic harm to producers and consumers 
at the expense of middlemen. Stafford v. Wallace, 258 U.S. 495, 
521, * « * ; Safeway Stores, Inc. v. Freeman, *** 369 F.2d 952, 
956 (1966).”’ Swift & Company v. United States, 393 F.2d 247, 
253 (C.A. 7, 1968). Accord: Bruhn’s Freezer Meats v. U.S. 
Department of Agriculture, 438 F.2d 1332, 1336 (C.A. 8, 1971); 
Bowmanv. United States Department of Agriculture, 363 F.2d 
81, 85 (C.A. 5, 1966). See, also, Black v. Magnolia Liquor Co., 
355 U.S. 24, 26 (1957); McDonald v. Thompson, 305 U.S. 263, 
266 (1938); Piedmont & Northern Ry. v. Comm’n., 286 U.S. 299, 
311-312 (1932); Logan v. Davis, 233 U.S. 613, 628 (1914); United 
States v. Southern Pacific R. Co., 184 U.S. 49, 56-57 (1902); 
Westinghouse Electric Corp. v. Pacific Gas & Electric Co., 326 
F.2d 575, 580 (C.A. 9, 1964); Scarboroughv. Atlantic Coast Line 
R.R. Co., 178 F.2d 253, 258 (C.A. 4, 1949), certiorari denied, 339 
U.S. 919; Adler v. Northern Hotel Co., 175 F.2d 619, 620-621 
(C.A. 7, 1949). 


The respondents rely heavily on Armour and Company v. 
United States, 402 F.2d 712 (C.A. 7, 1968), for the proposition 
that in order to prove that a practice is ‘“‘unfair’’ in violation of the 
Packers and Stockyards Act, it is necessary to prove an injury to 
competition. In Armour, the Court stated that the ‘‘Department 
is incorrect in stating that the Wilson case abandoned any 
competitive injury requirement in the absence of predatory in- 
tent’’ (402 F.2d at 722). While some of the language in the Ar- 
mourcase is much narrower than the language in the Wilson case, 
quoted supra, p. 72, the cases can be reconciled in the light of the 
factual circumstances present in each case. 


The Armour case involved a 5-week coupon promotional 
program under which Armour offered consumers a 50c coupon 
refund on the purchase of 2-lb. packages of thick sliced bacon in 
Alaska, Hawaii, Oregon, Washington and most of California. The 
Court stated that the coupon program related to ‘‘a substantially 
new product” (402 F.2d at 714). The Court concluded that “‘ Below 
Cost Sales Are Not Clearly Demonstrable Here’ (402 F.2d at 
715); and that “it appears that Armour at all times made a profit 
on the bacon during the promotional period”’ (402 F.2d at 715- 
716). However, the Court concluded that it did not have to decide 
whether Armour’s coupon program involved below-cost selling. 


The Court in Armour stated (402 F.2d at 725): 


A distillation of the figures contained in this record shows 
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that there was no significant market disruption even in the 
short run. We have found no probative evidence to show that 
the over-all sales of any single competitor of Armour declined 
during the time of the promotion. 


The Court relied in Armour on the fact that “‘[c] oupon prac- 
tices are widespread in the food industries and have been em- 
ployed by Armour’s competitors’”’ (402 F.2d at 720). 


Moreover, the Judicial Officer recognized in Armour that 
‘coupon refunds per se were not invalid, and that he was con- 
cerned only with the ‘competitive impact or probable impact’ of 
the plan (26 Agr. Dec. at p. 509)”’ (402 F.2d at 722). 


Hence the facts in the Armour case are sharply distinguishable 
from the facts in the Wilson case and in the present case. The 
Department would never have contended that the practice found 
by the Court to exist in Armour, under the circumstances found 
by the Court to exist in Armour, was an “unfair” practice. 


But we are dealing here with a practice which the Department 
has determined to be per se unfair because of its obvious potential 
impact on competition.* The evidence outlined above shows 
clearly that the practice at issue here would destroy competition 
and lead ultimately to a monopoly (or, more accurately, an 
oligopsony) by certain packers. 


6. The Department expressed the reasons for promulgating § 201.68 of the 
regulations at issue in this proceeding as follows (36 F.R. 1039): 

On December 9, 1969, a notice of proposed rule making was published in 
the FEDERAL REGISTER (34 F.R. 19468) regarding a proposed amend- 
ment to § 201.68 under the Packers and Stockyards Act, 1921, as amended 
(7 U.S.C. 181 et seq.), relating to packer interest in a market agency pur- 
chasing livestock on a commission basis and a dealer purchasing livestock 
for speculative purposes. All interested parties were afforded an opportunity 
to submit written data, views, or arguments concerning the proposed 
amendment. 

It has been the policy of the Packers and Stockyards Administration in 
interpreting and administering the Packers and Stockyards Act to prohibit 
packers from engaging in the business of buying livestock for purposes of 
resale. Livestock resale operations by meat packers subject to the Act con- 
stitute a potential restriction of competition and control of markets and 
prices. It was the intent of Congress, when enacting the Packers and Stock- 
yards Act, to prohibit packers from engaging in monopolistic practices and 
from controlling livestock prices. As set forth in a policy statement in 9 CFR 
203.6, the Administration considers it to be in violation of the ‘Act for a 
packer to engage in or be involved in market agency or dealer operations 
other than purchases of livestock for purposes of slaughter, except in 
connection with exportation of livestock under circumstances specified in 
the policy statement. 
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The Court in the Armour case referred to the following 
legislative history of the Act (402 F.2d at 720-721): 


The legislative history of the Packers and Stockyards Act 
fully supports our conclusion that Section 202(a) was not 
directed at this type of [coupon] promotion [emphasis 
supplied ] unless there was some intent to eliminate com- 
petition or unless the effect of the promotion might lessen 
competition. Thus the Senate Committee Report makes it 
clear that this part of the legislation was promoted primarily 
by fear of monopoly and predation, but even so, caution was 
expressed against stiffling the initiative of the industry. 
Senate Report No. 429, 66th Cong., 2d Sess. (1920), pp. 1, 3. 
In turn, the House Committee said that the legislation was 
aimed at halting ‘‘a general course of action for the purpose 


The 1958 amendments of the Act extended jurisdiction to numerous live- 
stock markets and firms operating in the country or away from posted 
stockyards. At that time, it was found that several packers, packer owners, 
officers, and employees owned an interest in or controlled the management 
of firms operating as livestock dealers and as market agencies purchas- 
ing livestock on a commission basis. Most of these situations were volun- 
tarily corrected soon after the 1958 amendments of the Act. Recently, 
however, several other packers have obtained an ownership interest in or 
management control of firms operating as livestock dealers or as market 
agencies purchasing livestock on a commission basis. These situations, 
when not corrected, have the tendency or effect of restraining commerce; 
and, in many instances, could involve collusive and monopolistic arrange- 
ments through which a packer obtains control of a marketing area. Similar 
conditions can exist when employed packer buyers obtain an ownership in- 
terest in, provide finances for, or participate in the management or opera- 
tions of a dealer or market agency. 

One basic purpose of the Packers and Stockyards Act is to assure com- 
petitive marketing conditions for livestock free of conflict-of-interest 
situations and other restraints wich adversely affect livestock producers. 
Such practices could prevent producers from receiving a fair price for their 
livestock. It is essential to provide for a complete separation of packers, 
their officers, agents, and employees, and persons owning a substantial 
interest in a packer, from ownership and other methods of control of those 
engaged in the business of purchasing livestock as a dealer or on a market 
agency basis. 

The Administration received 32 written communications concerning 
this proposal. These written comments expressed the views of producers, 
producer and farm organizations, State governments, dealers, packers, 
auction markets, and farmer-owned cooperatives. The producer and farm 
organizations and State governments favored the general intent of the 
proposed amendment to § 201.68. Opposition was received mainly from 
dealers and packers whose organizations and operations would be directly 
affected by the regulation. Farmer-owned cooperatives expressed opposi- 
tion to paragraph (b) of the proposed amendment. 
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of destroying competition” (emphasis supplied [by Court] ). 
See House Report No. 1297, 66th Cong., 3d Sess. (1921), p. 
11. As explained by Chief Justice Taft in Stafford v. 
Wallace, 258 U.S. 495, 514-515, 42 S.Ct. 397, 401, 66 L.Ed. 
735, the chief evil feared was ‘“‘the monopoly of the packers, 
enabling them unduly and arbitrarily to lower prices to the 
shipper, who sells, and unduly and arbitrarily to increase the 
price to the consumer, who buys.”’ The present case involves 
neither this evil nor any of the other malpractices discussed 
in the Stafford case. 


In the House hearings on Meat Packer Legislation, the 
Secretary of Agriculture testified that it was not the 
Department’s idea to have Congress authorize the Depart- 
ment to “legislate prices in any way.’’ Hearings on Meat 
Packer Legislation before the House Committee on 
Agriculture, 67th Cong., lst Sess., Series D (1921), p. 237. 
He complained of packers who “drove out the local butchers 
years ago by selling at less than a fair price’ (at p. 240; 
emphasis supplied [by Court ]), thus illustrating the gloss to 
be placed on ‘“‘unfair practice’’ in Section 202(a). 


Even the legislative history relied upon by the Department 
in its brief shows that Section 202(a) was aimed at sales 
below cost where the packer intended to eliminate com- 
petitors or injure competition through geographic price 
discrimination. See Hearings on Meat Packer Legislation 
before the House Committee on Agriculture, 66th Cong., 2d 
Sess. (1920), pp. 2211, 2657. The main Congressional 
motivation was not the deficient reach of the Sherman, 
Clayton, Interstate Commerce Commission and Federal 
Trade Commission Acts, but the felt need for specialized 
regulation of the many-tiered packing industry, with its 
unique problems arising from marketing and distributing 
livestock and poultry, including all the compliacations 
arising from packer ownership of stockyards. That is why the 
Department of Agriculture, with its epxected expertise, was 
chosen as the overseer of this industry. However, the 
legislative history does not show that the Secretary was to 
have carte blanche in prohibiting whatever practices he 
pleased. Otherwise the courts would not be empowered to set 
aside his orders (7 U.S.C. § 194(e)). 


The legislative history of the Act, according to the Court, did 
not support the complainant’s position in the Armour coupon 
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case. But it squarely supports the complainant’s position in the 
present case. 


The Court stated in the Armour case (402 F.2d at 712): 


At the oral argument, the Department’s counsel agreed 
that coupon promotion plans cannot be deemed per se 
“unfair practices’ within the meaning of Section 202(a) of 
the Packers and Stockyards Act. On the other hand, Armour 
agrees that this 1921 Act “‘was intended to go beyond then 
existing antitrust statutes, and that the standards of the Act 
are not static.’’ This is an acknowledgment by both parties 
that the Secretary of Agriculture has broad powers under 
Section 202(a) with regard to trade practices which are 
“‘unfair’’ in that they conflict with the basic policies of the 
various antitrust statutes, even though the practices may 
not actually violate those statutes. Cf. Federal Trade 
Commission v. Brown Shoe Co., 384 U.S. 316, 321, 86 S.Ct. 
1501, 16 L.Ed. 2d 587. However, the Department has not 
shown to our satisfaction that this coupon program so 
conflicts. Our conclusion, derived from case law and 
legislative history, is that a coupon program of this nature 
[emphasis supplied] does not violate Section 202(a), absent 


some predatory intent or some likelihood of competitive 
injury. 


The Armour case must, of course, be read in the light of its 
factual circumstances. General expressions in any opinion are to 
be limited to the facts involved in the particular case. Armour & 
Co.v. Wantock, 323 U.S. 126, 132-133 (1944); Osaka Shosen Line 
v. United States, 300 U.S. 98, 102-104 (1937); Humphrey’s 
Executor v. United States, 295 U.S. 602, 626-627 (1935) Cohens 
v. Virginia, 6 Wheat. 264, 399 (1821). “It is a maxim, not to be 
disregarded, that general expressions, in every opinion, are to be 
taken in connection with the case in which those expressions are 
used.’’ Cohens v. Virginia, 6 Wheat. 264, 399 (1821). 


The Armour opinion should be restricted to the facts presented 
there, i.e., ‘a coupon program of this nature does not violate 
Section 202(a), absent some predatory intent or some likelihood of 
competitive injury’’ (emphasis supplied; 402 F.2d at 712). 


For the purposes of the present case, the most significant part 
of the Armour decision is the Court’s statement (402 F.2d at 723, 
fn. 12) that the ‘‘Department is not required to prove injury to 
competition in the event that injury is likely. Swift & Co. v. Unit- 
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ed States, 393 F.2d 247, 253, 255 (7th Cir. 1968).’’ In the present 
case, the evidence shows not only that injury to competition is 
likely, if packers are permitted to sell to dealers, and vice versa, 
but that injury to competition is inevitable. Hence Armour 


supports the complainant’s position in this case that actual injury 
to competition need not be proved. 


There is no basis for regarding the Armour decision as con- 
tradictory to the settled law under the Packers and Stockyards 
Act, the Federal Trade Commission Act, and other regulatory 
statutes that the regulatory laws are to be administered to 
prevent potential injury by stopping unlawful practices in their 
incipiency before any actual injury occurs. 


As shown above, the administrative officials responsible for 
administering the Packers and Stockyards Act have always 
construed the Act as prohibiting meat packers from engaging in 
livestock dealer activities, and vice versa. That was the Depart- 
ment’s construction of the Act long before the specific regulations 
were promulgated in this respect. Such long standing and settled 
administrative construction of the Act is entitled to weight in this 
proceeding. Red Lion Broadcasting Co. v. F.C.C., 395 U.S. 367, 
381 (1969); Boutell v. Walling, 327 U.S. 463, 470-471 (1946); 
United States v. American Trucking Ass’ns., 310 U.S. 534, 549 
(1940); Edwards v. Darby, 12 Wheat. 206. 210 (1827); Hunt 
Foods and Industries, Inc. v. F.T.C., 286 F.2d 803, 809 (C.A. 9, 
1961), certiorari denied, 365 U.S. 877; Department & Specialty 
Store Emp. Union v. Brown, 284 F.2d 619, 627 (C.A. 9, 1961), 
certiorari denied, 366 U.S. 934; In re Louis Romoff, 31 
Agriculture Decisions 158, 193 (1972). 


This case is of great importance to the livestock and meat 
packing industries. The meat packing industry, as contrasted 
with many other industries, including some relating to 
agriculture, is less concentrated today than in 1921, when the 
Packers and Stockyards Act was enacted. The “Big Four’ meat 
packers slaughtered 49 percent of the cattle in 1920, compared 
with only 21.3 percent in 1970.’ But this will change dramatically 


7. Aspelin and Engelman, National Oligopoly and Local Oligopsony in the Meat 
Packing Industry (an unpublished paper contributed to the Annual Meeting of 
the American Agricultural Economics Association, Gainesville, Florida, August 
20-23, 1972), Table I, p. 4. ‘‘At the national level, concentration in the livestock 
slaughter industry does not give the industry an oligopolistic structure in all 
sectors. Cattle and calf slaughter—with the four-firm level at less than one- 
fourth and the eight-firm level at around one-third—are relatively un- 
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if packers are permitted to engage in business as dealers, and vice 
versa. If packers are permitted to engage in business as dealers, it 
will mark the turning point in the structure of the livestock and 
meat packing industries. It could lead, ultimately, to complete 
domination by a few packers. This would thwart the major 
purpose of the legislators who enacted the Packers and 
Stockyards Act in 1921. 


For the foregoing reasons, the respondents must be ordered to 
cease and desist from the unfair practices found to exist in this 
case. Since the corporate fiction in this case was merely an alter 
ego or business conduit of the individual respondents, the cor- 
porate veil must, of course, be pierced. Sebastopol Meat Company 
v. Secretary of Agriculture, 440 F.2d 983 (C.A. 9, 1971); Bruhn’s 
Freezer Meats v. United States Department of Agriculture, 438 
F.2d 1332, 1342-1343 (C.A. 8, 1971). See, also, In re Louis 
Romoff, 31 Agriculture Decisions 158, 193-196 (1972), and cases 
cited therein. 


ORDER 


Respondents Central Coast Meats, Inc., its officers, directors, 
agents and employees, directly or through any corporate or other 
device, in connection with its operations as a packer, and Harold 
Habib, Sr., and Harry S. Habib, as individuals or as officers, 
directors agents or employees of any packer corporation, as 
defined in the Act, directly or through any corporate device, shall 
cease and desist from: 


(1) Owning any shares of stock or any other right, title or 
interest, financial or otherwise, in any livestock dealer or market 
agency operation and from participating in the management, 
operation or control of any livestock dealer or market agency 
operation while engaged in the business of a packer subject to the 
Act; 


(2) Permitting persons engaged in the business of a dealer or 
market agency purchasing livestock on a commission basis, or 
owners, officers, agents or employees of such dealer or market 
agency, to have a substantial stock ownership in respondent 


concentrated. Hog slaughter was borderline at the ‘low-grade’ oligopoly level. 
But sheep slaughter was moderately concentrated with the four largest firms 
above the 50 percent level. 

“In the meat packing industry at the national level, competitive rivalry is 
intense— resulting in what may be termed ‘workable or effective competition.’”’ 
Id. at pp. 5-6. 
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corporation or to participate in its management or operation; 


(3) Financing the livestock operations of any livestock dealer or 
market agency purchasing livestock on a commission basis, in 
commerce; and 


(4) Failing to compete with, and act independently of, livestock 
dealers or market agencies purchasing livestock on a commission 
basis, in commerce, in the conduct of livestock purchasing 
operations. 


Respondents Harold Habib, Sr., and Harry S. Habib, in- 
dividually, and as partners with each other, or with other persons, 
shall cease and desist from: 


(1) Having a substantial ownership interest in any packer, 
corporate or otherwise, and from participating in the 
management, operation or control of any packer while respond- 
ents are engaged in the business of a dealer or market agency 
subject to the Act; 


(2) Permitting any packer, or its officers, agents and em- 
ployees, from owning any interest in, or participating in, the 
management and operation of their business as livestock dealers 
or market agencies; and 


(3) Failing to compete with, and act independently of, other 
livestock dealers, or packers, engaged in livestock purchasing 
operations similar to those of respondents. 


This Order shall become effective on the first day after service 
upon the parties. 


(No. 15,630) 


In re Aucust E. Stapr. P&S Docket No. 4864. Decided January 
25, 1974. 


Consent order — Cease and desist 


Respondent has consented to the issuance of a cease and desist order against 
him for violating the Act and regulations in connection with payment for 
his purchases of livestock purchased in commerce. 


Thomas C. Heinz, for complainant. 
Edwin H. Pewitt, Washington, D. C., for respondent. 
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Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et segq.), 
hereinafter referred to as the Act. The Complaint and Notice of 
Hearing was filed on October 5, 1973, by the Administrator, 
Packers and Stockyards Administration. The respondent is 
charged with violating Section 202(a) of the Act (7 U.S.C. 192(a)) 
and Section 201.43(b) of the Regulations (9 C.F.R. 201.43(b)). 


In an Answer filed on December 13, 1973, the respondent 
admits certain jurisdictional facts, waives hearing of the charges 
of the Complaint, and consents to the entry of the Order set forth 
below. Complainant has recommended that such Order be issued. 


FINDINGS OF FACT 


The respondent is an individual who at all times mentioned in 
the Complaint was doing business as a packer, as that term is 
defined in the Act, and subject to the jurisdiction of the Secretary 
under the Act with respect to the matters covered by this Order. 


CONCLUSIONS 


Section 202.5(b) of the Rules of Practice Governing Proceedings 
under the Act provides as follows: 


§ 202.5 Stipulations and consent order. . . (b) Consent Order. 
At any time after the issuance of the moving paper and prior to 
the hearing in any proceeding the Secretary, in his discretion, 
may allow the respondent to consent to an order. In so con- 
senting, the respondent must submit, for filing in the record, a 
stipulation or statement in which he admits at least those facts 
necessary to the Secretary’s jurisdiction and agrees that an 
order may be entered against him. Upon a record composed of 
the complaint and the stipulation or agreement consenting to 
the order, the judge may enter the order consented to by the 
respondent, which shall have the same force and effect as an 
order made after oral hearing. 


The facts admitted by the respondent as reflected in the Find- 
ings of Fact are sufficient to subject him to the jurisdiction of the 
Secretary of Agriculture. 


Inasmuch as the respondent has agreed to consent disposition 
of this case and complainant has recommended that the order 
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consented to by respondent be entered, the order will be entered. 


ORDER 


Respondent, in connection with his operations as a packer, shall 
cease and desist from: 


(1) failing to pay, when due, the full purchase price for 
livestock purchased in commerce; and 


(2) purchasing livestock in commerce while his current 
liabilities exceed his current assets unless he pays the full pur- 
chase price of the livestock at the time of purchase. 


Such Order shall have the same force and effect as if entered 
after full hearing and shall be effective on the first day after 
service upon respondent. 


(No. 15,631) 


In re New York Meats & Provisions, Inc. P&S Docket No. 4774. 
Decided January 28, 1974. 


Consent order — Cease and desist 


Respondent has consented to the issuance of a cease and desist order against it 
for violating the Act and regulations in connection with the giving or 
offering of gifts to induce the promotion of purchases. 


Hugh A. Stowe, for complainant. 
Jerome J. Londin, New York, N. Y., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.) instituted by complaint filed on March 29, 1973, by 
the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging the 
respondent has violated the Act. 


Respondent has filed an amended answer in which it admits the 
jurisdictional allegations of the complaint and further admits that 
the Secretary of Agriculture has jurisdiction in this matter, 
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neither admits nor denies the remaining allegations, waives oral 
hearing and further procedure under the rules of practice (9 CFR 
202.1 et seq.) and consents to the issuance of a specified order, the 
order to become effective on the first day after service upon 
respondent. Respondent states that it consents to such order for 
the purposes of this proceeding and for such purposes only 
without any admission of liability on its part and so consents for 
settlement purposes only and such consent does not constitute 
any admission of any violation of law, whether past or present. 
Complainant has recommended that the cease and desist order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. New York Meats & Provisions, Inc., hereinafter referred to 
as the respondent, is a corporation with its principle place of 
business located at Las Vegas, Nevada. 


2. Respondent is, and at all times material herein was, engaged 
in the business of manufacturing and preparing meats and meat 
food products for sale and shipment in commerce. 


3. Respondent is, and at all times material herein was, a packer 
within the meaning and subject to the provisions of the Act. 


4. Respondent, in the course and conduct of its business as a 
packer, has been, and is now, engaged in competition with other 
corporations, partnerships, individuals, or associations in the 
preparation, sale and distribution, in commerce, of meats and 
meat food products. 


5. The respondent admits that the Secretary of Agriculture has 
jurisdiction in this matter. 


CONCLUSIONS 


Section 202.5(b) of the Rules of Practice Governing Proceedings 
under the Act provides as follows: 


§ 202.5 Stipulations and Consent Orders... (b) Consent Order. 
At any time after the issuance of the moving paper and prior to 
the hearing in any proceeding the Secretary, in his discretion, 
may allow the respondent to consent to an order. In so con- 
senting, the respondent must submit, for filing in the record, a 
stipulation or statement in which he admits at least those facts 
necessary to the Secretary’s jurisdiction and agrees that an 
order may be entered against him. Upon a record composed of 
the complaint and the stipulation or agreement consenting to 
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the order, the Secretary may enter the order consented to by the 
respondent, which shall have the same force and effect as an 
order made after oral hearing. 


The facts admitted by the respondent and set forth in the 
Findings of Fact are sufficient to subject it to the jurisdiction of 
the Secretary of Agriculture. 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, New York Meats & Provisions, Inc., its officers, 
directors, agents and employees, directly or through any cor- 
porate or other device, in connection with respondent’s operations 
as a packer, in commerce, shall cease and desist from directly or 
indirectly making payments of money to or for the benefit of, or 
giving or offering to give money or any gift of more than nominal 
value to or for the benefit of, any officer, director, agent, or 
employee of any customer or prospective customer to induce or 
influence any of them to promote purchases of meat or meat food 
products by their principal or employer from respondent. 


The order shall become effective on the first day after service 
thereof on the respondent. Copies hereof shall be served upon the 
parties. 


(No. 15,632) 


Perry Roicer v. Unitep Stockyarps Corp. (St. Paut UNION 
StockyarDs Div.), and FARMERS UNION MARKETING AND 
Processinc Assoc. P&S Docket No. 4832. Decided January 
28, 1974. 


Alleged failure to account truly and correctly — Burden of proof — failure to 
sustain — Dismissal 


Where complainant failed to sustain his burden of proof that his loss with re- 
spect to the animals in issue herein was due to respondents’ failure to render 
reasonable stockyard services and to account truly and correctly, the com- 
plaint is dismissed. 


J. Brian O’Leary, Springfield, Minn. for complainant. 
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Respondents pro se. 
John J. Casey, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seqg.). Ina 
complaint filed on February 20, 1973, complainant seeks 
reparation from the above-named respondents in the sum of 
$1,430.97, which is alleged to be the loss sustained by com- 
plainant by reason of a mix-up in 30 steers and 10 heifers he 
consigned to respondent Farmers Union Marketing and 
Processing Association and delivered to respondent St. Paul 
Union Stockyards. Complainant alleges he received $20,309.53 
from the sale of 19 steers and 21 heifers but he should have 
received $21,740.50 from the sale of 30 steers and 10 heifers. 


Copies of the complaint and copies of the investigation report 
prepared by the Packers and Stockyards Administration of this 
Department and filed in this proceeding pursuant to the rules of 
practice (9 CFR 202.40) were served upon respondents on June 13, 
1973, and a copy of the investigation report was served upon 
complainant on the same date. 


Respondent United Stockyards Corporation filed an answer in 
the form of a letter on June 22, 1973, alleging that a full in- 
vestigation disclosed no mix-up or mishandling of complainant’s 
cattle on the part of that respondent, and that the 40 head of 
cattle delivered by complainant’s trucker were delivered to 
respondent Farmers Union Marketing and _ Processing 
Association. This respondent denied any liability to complainant 
for the reparation claimed. 


Respondent Farmers Union Marketing and _ Processing 
Association also filed an answer in the form of a letter on June 22, 
1973, alleging that all procedures during the handling and sale of 
complainant’s 40 cattle were checked and rechecked and that the 
cattle sold for complainant’s account were received from 
respondent United Stockyards Corporation. This respondent also 
denied any liability to complainant. 


On July 9, 1973, complainant filed a request for an oral hearing. 


An oral hearing was held at Glencoe, Minnesota, on October 9, 
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1973, before George R. Springborg of the Office of the General 
Counsel of this Department. Complainant was represented at the 
hearing by J. Brian O’Leary, Esquire, of Springfield, Minnesota. 
Respondent United Stockyards Corporation appeared by Glenn 
Long, Vice President. Respondent Farmers Union Marketing and 
Processing Association appeared by Norman Beckman, Cattle 
Salesman. Twelve witnesses testified. 


FINDINGS OF FACT 


1. Complainant Perry Roiger farms and raises livestock at 
Springfield, Minnesota. 


2. Respondent United Stockyards Corp. (St. Paul Union 
Stockyards Div.), hereinafter called ‘“‘Union Stockyards,” a 
corporation, at all times material herein was engaged in the 
business of conducting and operating the St. Paul Union 
Stockyards at South St. Paul, Minnesota, a posted stockyard 


subject to the Act. 


3. Respondent Farmers Union Marketing and Processing 
Association, a corporation, hereinafter called ‘‘Farmers Union,”’ 
at all times material herein was engaged in the business of a 


market agency and dealer, buying and selling livestock on a 
commission basis and for its own account, operating on the same 
St. Paul Union Stockyards, and was so registered with the 
Secretary of Agriculture under the Act. 


4. On or about February 7, 1973, complainant consigned 40 
head of black and black whiteface steers and heifers to respondent 
Farmers Union for sale for complainant’s account. Four of these 
cattle were delivered by a trucker employed by complainant, from 
complainant’s farm to the Union Stockyards on the evening of 
February 6 and yarded in pen 78 assigned to Farmers Union. The 
remaining 36 head were delivered by the same trucker from 
complainant’s farm to the Union Stockyards in the early morning 
of February 7 and were driven by employees of the Union 
Stockyards to the Farmers Union sales alley where they were 
placed in pens 64 and 69 assigned to Farmers Union. 


5. Respondent Farmers Union sold the 40 head of cattle for 
complainant’s account on October 7, 1973, the steers for $43.75 
per cwt., and the heifers for $43.00 per cwt., and they were 
weighed over the scales of Union Stockyards. Farmers Union 
remitted to complainant the net proceeds of the sale of the cattle 
based upon the weights recorded at Union Stockyards, that is, 19 
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steers weighing 25,025 pounds and 21 heifers weighing 21,770 
pounds. 


6. The complaint was filed within 90 days after the accrual of 
the cause of action alleged therein. 


CONCLUSIONS 


Complainant contends herein that respondent Farmers Union 
failed to account to him for 11 steers included in the 40 head of 
cattle he delivered to respondent Union Stockyards for sale by 
respondent Farmers Union, and instead accounted to him for 11 
heifers of lesser weight and value. Complainant’s testimony as to 
the sex of the animals involved, though vigorously and repeatedly 
asserted, was not directly corroborated by any other informed 
witness. Such unsupported testimony simply does not constitute 
a preponderance of the evidence, the record containing no other 
evidence that either of the respondents mixed complainant’s 
steers with cattle belonging to others or in some way managed to 
substitute 11 heifers for 11 steers, or that respondent Farmers 
Union did not make an accounting based on the true and correct 
weight of the 40 head of cattle actually delivered by complainant, 
or that the cattle were sold for a price less than their full, fair 
market value on the date of the sale. 


Under the Act, operators of posted stockyards and market 
agencies engaged in business at such stockyards are required to 
render reasonable stockyard services. Only when the operator of 
the stockyard or the market agency fails to meet such a 
requirement must he make reparation in the form of money 
damages. The burden of proof rests upon the complainant in any 
such proceeding, to prove by a preponderance of the evidence that 
his alleged loss was due to conduct on the part of the respondent 
in violation of a duty required by the Act. 


Since complainant Perry Roiger failed to sustain such burden of 
proof, the complaint must be dismissed. 


This decision and order is the same as a decision and order by 
the Secretary of Agriculture, being issued pursuant to delegated 
authority, 37 F.R. 28475, as authorized by Act of April 4, 1940, 
54 Stat. 81, 7 U.S.C. 450c-450g. 


On applications for reopening hearings, for rehearings or 
rearguments of proceedings, or for reconsideration of orders, see 
9 CFR 202.57 and 202.21. On complainant’s right to judicial 
review hereof, see United Statesv. I.C.C.,337 U.S. 426. 
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ORDER 


The complaint is hereby dismissed. 


Copies hereof shall be served on the parties. 


(No. 15,633) 


In re Sprinc VALLEY SALEs Co., Inc. P&S Docket No. 4879. De- 
cided January 29, 1974. 


Consent order — Cease and desist 


Respondent has consented to the issuance of a cease and desist order against it 
for violating the Act and regulations in connection with its accounts and 
records, Custodial Account and use of net proceeds. 


Hugh A. Stowe, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.) instituted by complaint filed on November 15, 1973, 
by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging the 
respondent has wilfully violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which it admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.) and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective as the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. Complainant has also 
recommended that respondent not be suspended as a registrant 
under the Act, because respondent has demonstrated that the 
deficit in its custodial account for shippers’ proceeds has been 
eliminated. 
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FINDINGS OF FACT 


1. (a) Spring Valley Sales Co., Inc., hereinafter referred to as 
the respondent, is a corporation with its principal place of 
business located at Spring Valley, Minnesota 55975. 


(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of conducting and operating 
the Spring Valley Sales Co., Inc., a posted stockyard under and 
subject to the provisions of the Act, hereinafter referred to as the 
stockyard; 


(2) Engaged in the business of buying and selling 
livestock on a commission basis at the stockyard and buying and 
selling livestock in commerce for its own account; and 


(3) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 


2. Respondent, in connection with its operations as a market 
agency, during the period from June 5, 1973, through July 31, 
1973, used funds received as proceeds from the sale of livestock 
consigned to it for sale on a commission basis for purposes of its 
own and purposes other than the payment of lawful marketing 
charges and the remittance of net proceeds to owners and con- 
signors of livestock, and failed to maintain and use properly its 
custodial account for shippers’ proceeds, thereby endangering the 
prompt accounting therefor and payment of the portions thereof 
due the owners or consignors of livestock. 


(a) As of June 29, 1973, respondent had outstanding checks 
drawn on its custodial account for shippers’ proceeds in the 
amount of $80,276.43 and had to offset such checks, cash in said 
bank account in the amount of $37,819.14, no deposits in transit; 
and current proceeds receivable in the amount of $18,233.77, 
resulting in a deficiency of $24,223.52 in funds available to pay 
shippers’ proceeds. 


(b) As of July 31, 1973, respondent had outstanding checks 
drawn on its custodial account for shippers’ proceeds in the 
amount of $51,957.55 and an overdraft in said bank account of 
$7,406.51 and had nothing to offset such checks and bank account 
overdraft resulting in a deficiency of $59,364.06 in funds available 
to pay shippers’ proceeds. 


Such deficiencies were due, in part, to respondent’s failure to 
deposit in its custodial account for shippers’ proceeds, within the 
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time prescribed by the regulations, an amount equal to the 
proceeds receivable from sales of consigned livestock. 


Such deficiencies were due, in part, to respondent’s transfer of 
custodial funds to its expense bank account as set forth below. 


Date of Transfer Amount of Transfer 
June 5, 1973 $15,000.00 
June 14, 1973 $36,000.00 


3. Respondent, during the period from June 5, 1973, through 
July 31, 1973, failed to keep accounts, records, and memoranda 
which fully and correctly disclosed all transactions involved in its 
business under the Act in that respondent, during such period, 
failed to prepare and maintain, for all transactions, purchase 
invoices and sales invoices which show the number of head, 
weight, price and the amount of the transaction. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respondent 
has violated sections 307 and 312(a) of the Act (7 U.S.C. 208 and 
213(a)) and sections 201.40, 201.41 and 201.42 of the regulations 
(9 CFR 201.40, 201.41, 201.42). 


By reason of the facts set forth in Finding of Fact 3, respondent 
has violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents and employees, 
directly or through any corporate or other device, in connection 
with respondent’s operations as a dealer and market agency under 
the Act shall cease and desist from: 


(1) Failing to deposit in its custodial account for shippers’ 
proceeds within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)) an amount equal to the proceeds 
receivable from the sale of consigned livestock; 


(2) Failing to otherwise maintain its custodial account for 
shippers’ proceeds in conformity with the applicable provisions of 
the regulations; and 


(3) Using funds received as proceeds from the sale, in com- 
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merce, of livestock handled on a commission basis for purposes of 
its own and for purposes other than the payment of lawful 
marketing charges and the remittance of net proceeds to shippers, 
and making such other use of shippers’ proceeds in its possession 
or control as will endanger or impair the faithful and prompt 
accounting therefor and payment of the portions thereof due to 
the person or persons entitled thereto. 


Respondent shall keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in its 
business as a market agency and dealer subject to the Act in- 
cluding purchase invoices and sales invoices which show the 
number of head, weight, price and amount of the transaction. 


The order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 15,634) 


In re Aurora Packinc Co., Inc. P&S Docket No. 4885. Decided 
January 31, 1974. 


Consent order — Cease and desist 


Respondent has consented to the issuance of a cease and desist order against it 
for violating the Act and regulations in connection with its accounting and 
paying on the basis of false and incorrect weights. 


Hugh S. Stowe, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by 
complaint filed on December 10, 1973, by the Administrator, 
Packers and Stockyards Administration, United States 
Department of Agriculture, charging the respondent has violated 
the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). 
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Respondent has filed an answer in which it admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.) and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the first day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Aurora Packing Co., Inc., hereinafter referred to as the 
respondent, is a corporation with its principal place of business 
located at 125 Grant Street, North Aurora, Illinois. 


(b) Respondent is, and at all times material herein was, 
engaged in the business of buying livestock in commerce for 
purposes of slaughter. 


(c) Respondent is, and at all times material herein was a 
packer within the meaning and subject to the provisions of the 
Act. 


2. Respondent, on or about the dates and in the transactions 
set forth in paragraph II of the complaint, in connection with 
purchases of livestock by respondent in commerce for purposes of 
slaughter on a grade and weight basis (1) weighed livestock 
carcasses or parts thereof before cooling at less than their true and 
correct weights; (2) issued accountings to the sellers of the 
livestock on the basis of false and incorrect weights; and (3) paid 
the sellers for the livestock on the basis of incorrect weights 
resulting in underpayments to the sellers. 


3. Respondent, in connection with the transactions described 
in paragraph II of the complaint failed to keep accounts and 
records which fully and correctly disclose all facts relating to such 
transactions, in that it retained as a part of its accounts and 
records killing tickets showing incorrect and inaccurate weights. 


CONCLUSIONS 


By reason of the facts alleged in paragraph II herein, 
respondent has violated section 202(a) of the Act (7 U.S.C. 192(a)) 
and sections 201.55, 201.78 and 201.99 of the regulations (9 CFR 
201.55, 201.78, 201.99). 


By reason of the facts alleged in paragraph III herein, 
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respondent has violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents and employees, 
directly or through any corporate or other device, in connection 
with respondent’s operation as a packer in commerce, shall cease 
and desist from: 


(1) weighing livestock carcasses or parts of livestock carcasses 
at other than their true and correct weights; 


(2) paying sellers of livestock carcasses or parts of livestock 
carcasses on the basis of false or incorrect weights; and 


(3) issuing accountings to sellers of livestock carcasses or parts 
of livestock carcasses on the basis of false or incorrect weights. 


Respondent shall prepare and keep such accounts, records and 
memoranda as will fully and correctly disciose all transactions 
involved in its business subject to the Act, including, among 
other things: killing tickets which are complete and correct in all 
details including weight and price. 


The order shall become effective on the first day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 15,635) 


In re Sunsurst CattrLteE Co. P&S Docket No. 4887. Decided 
January 31, 1974. 


Consent order — Cease and desist 


Respondent has consented to the issuance of a cease and desist order against it 
for violating the Act and regulations in connection with the alteration of 
documents necessary in the operation of its business as a registrant under 
the Act. 


Hugh A. Stowe, for complainant. 
Respondent pro se. 
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Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.) instituted by complaint filed on December 19, 1973, 
by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging the 
respondent has violated the Act. 


Respondent has filed an answer in which it admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.) and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Sunburst Cattle Co., hereinafter referred to as the 
respondent, is a corporation which at all times material herein has 
its principal place of business located at Cozad, Nebraska. 


(b) Respondent at all times material herein was: 


(1) engaged in the business of buying and selling 
livestock in commerce for its own account and buying livestock in 
commerce on a commission basis; and 


(2) registered with the Secretary of Agriculture as a 
dealer buying and selling livestock in commerce and as a market 
agency buying livestock, in commerce, on a commission basis. 


(c) At all times material herein, the officers of respondent 
were Rol Wellman, President; Dr. O. E. Hundley, Vice President; 
and Paul Peister, Secretary-Treasurer. 


2. Respondent, in connection with the transactions set forth in 
paragraph II of the complaint, altered brand and health in- 
spection records and submitted them to the Nebraska Brand 
Committee for the purpose of deceiving the Nebraska Brand 
Committee, a market agency registered under the Act, in order to 
establish ownership of livestock and to obtain the release of 
proceeds from the sale of such livestock which had been held up by 
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the Nebraska Brand Committee. The altered brand and health 
inspection records were made a part of the accounts and records of 
the Nebraska Brand Committee. 


3. Respondent during the period from on or about September 1, 
1972 through June 15, 1973, in connection with its sale of 
livestock on a transfer of weight basis failed to keep accounts, 
records and memoranda which fully and correctly disclosed all 
transactions involved in its business, in that: (a) respondent failed 
to keep detailed records showing the source of livestock resold, 
method of sorting, catch weights and computations for purposes 
of proration of shrink, of such livestock so sold; and (b) failed to 
make and keep scale tickets on all livestock weighed for the 
purpose of sale on a transfer of weight basis. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, 
respondent has violated section 312(a) of the Act (7 U.S.C. 
213(a)). 


By reason of the facts set forth in Findings of Fact 3, 
respondent has violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents and employees, 
directly or through any corporate or other device, shall cease and 
desist from: (1) altering brand or health inspection records or 
other documents in connection with livestock transactions in 
commerce or causing any such documents to be altered; and (2) 
making altered brand or health inspection records or other altered 
documents a part of the accounts and records of any person 
subject to the Act or causing any such altered documents to be 
made part of such records or accounts. 


Respondent shall prepare and keep accounts, records, and 
memoranda which fully and correctly disclose all transactions 
involved in its business as a dealer and market agency subject to 
the Act, specifically including in connection with its sale of 
livestock on a transfer of weight basis, detailed records showing 
the source of livestock sold, method of sorting, catch weights and 
computations for purposes of proration of shrink, and scale 
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tickets on all livestock weighed for purpose of sale. 


The order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


STAY ORDER — PENDING OUTCOME OF COURT APPEAL 
(No. 15,636) 


In re JAMES J. MititER. P&S Docket No. 4700. Issued January 24, 
1974, by Donald A. Campbell, Judicial Officer. 


DISMISSAL — SETTLEMENT BETWEEN PARTIES 


(No. 15,637) 


GERALD D. ‘‘CHEESE’’ MARTEN v. CHARLES CoFFMAN. P&S Docket 
No. 4836. In order issued January 17, 1974, by Donald A. 


Campbell, Judicial Officer. 


DISMISSAL — MODIFIED RATES AND CHARGES 
WITHDRAWN 


(No. 15,638) 
In re Hooper Auction Company, Inc. P&S Docket No. 4673. 


Dismissed with prejudice in order issued January 22, 1974, 
by Donald A. Campbell, Judicial Officer. 
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for delivery, respectively — Reparation 


GuLF-WESTERN Foop Propucts Company v. THE CAVALIER 
Gutiinc Witson Co. PACA Docket No. 2-2902. Re- 
fusal to accept delivery — Rejection without reason- 
able cause — Breach of contract — Damages — 
Reparation 


HaGEN, VERNON v. ARTIE’s Foop Propucts, Inc. PACA 
Docket No. 2-2137. Dismissal 


Jack Frost Fruit Co. v. Panno & Sons, Inc. PACA 
Docket No. 2-3208. Default 


Jirry Fry Inc. v. ArtTIE’s Foop Propucts, Inc. PACA 
Docket No. 2-3138. Default 


LouIsSIANA STRAWBERRY & VEGETABLE DISTRIBUTING 
Company, Inc. v. SHELBY WHOLESALE Company, INc. 
PACA Docket No. 2-3199. Default 


Mann, GERALD E. v. Royat Meton Company. PACA 
Docket No. 2-3206. Default 


Metro Cirrus CorporATION v. HIGHLAND Foop Propucts 
Corporation. PACA Docket No. 2-2052. Dismissal 


NicHoLas J. Zeritto, Inc. v. Tony CArotito Propuce. 
PACA Docket No. 2-3207. Default 


Panno & Sons, Inc. PACA Docket No. 2-3010. Net pro- 
ceeds — failure to remit — Failure to pay purchase 
prices — Wilful, repeated and flagrant violations — 
Publication OF fatte s.. 2: pc peice tee eee Postage nee oe 


Panno & Sons, Inc. PACA Docket No. 2-3010. Net 
proceeds — Failure to remit — Failure to pay pur- 
chase prices — Wilful, repeated and flagrant viola- 
tions — Revocation of license 


PERELL, INc. v. ANTHONY ABBATE Fruit DiIstTRIBUTORS. 
PACA Docket No. 2-2668. Order upon reconsidera- 


PiLiPpENKO, Bit v. Sip Davis Farm Propucts, Inc. PACA 
Docket No. 2-2931. Contract terms — alleged modi- 
fication of — Burden of proof — Final contract — 
with limited modification as to size — Reparation 


Prevor-Mayrsoun Forma, Inc. v. AMERICAN FRUIT 
Purveyors, Inc. PACA Docket No. 2-3088. Alleged 
breach of contract and allegation of fraud — Burden 
of proof — failure to sustain — Reparation 


Procacct Bros. SALES CORPORATION v. TULIN PRODUCE 
Company. PACA Docket No. 2-3196. Default 


RoyaL Packinc Company v. ALSTON PropucE. PACA 
Docket No. 2-3195. Default 
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Perishable Agri. Commodities — Cont. 


Seus, Epwarp A. v. Re-Cycie, Inc. PACA Docket No. 
2-3201. Reparation — Admission of liability 


VANA TRADING Company, INc. v. Expepito J. REYNALDO. 
PACA Docket No. 2-3205. Default 


VeRDE Farms Company v. F & F Propuce Company. 
PACA Docket No. 2-3204. Default 


Wittiam Anperson Co. v. JoHn Stoker. PACA Docket 
No. 2-3124. Ordder vacating stay order 


WeEYMAN, JOHN v. WASHINGTON Fruit & PropucEe Co. 
PACA Docket No. 2-2851. Dismissal 


(No. 15,639) 


EDWARD FiELps & Sons, Inc. d/b/a HEART OF THE VALLEY VEGE- 
TABLE Farm v. HELLWIG BrotHers, Inc. PACA Docket No. 
2-2970. Decided January 3, 1974. 


F.o.b. transaction — Purchase price and freight advance — recovery of — 
nonentitlement to — Contract — breach of the warranty of suitable shipping 
condition — Damages covering invoice price — Dismissal 


Where complainant breached the warranty of suitable shipping condition and 
respondent’s damages resulting therefrom covered the entire invoice price 
of the produce in issue, the complaint is dismissed. 


Counterclaim — Lack of jurisdiction — Dismissal 
Where complainant is not licensed under the Act, the Secretary is without juris- 


diction to award reparation on respondent’s counterclaim which is, there- 
fore, dismissed. 


Complainant pro se. 
Respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


is a reparation proceeding under the Perishable 
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Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $2,006.25 in 
connection with a shipment of parsnips in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer and 
counterclaim thereto, denying liability to complainant and 
requesting an award of $1,048.45 against complainant. Com- 
plainant filed a reply to the counterclaim, in substance denying 
liability to respondent in connection with the matters alleged in 
the counterclaim. 


Since the amount of damages claimed, either in the complaint 
or in the counterclaim, does not exceed $3,000, the shortened 
procedure provided in section 47.20 of the rules of practice (7 CFR 
47.20) is applicable. Pursuant to this procedure, the parties were 
given the opportunity to file further evidence in the form of sworn 
statements. Neither party did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Edward Fields & Sons, Inc., is a corporation 
doing business as Heart of the Valley Vegetable Farm, whose 
address is 15421 Round Lake Boulevard, Anoka, Minnesota. 
Complainant is not licensed under the Act. 


2. Respondent, Hellwig Brothers, Inc., is a corporation whose 
address is Route 1, Chesterfield, Missouri. At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 


3. On or about December 1, 1972, in the course of interstate 
commerce, complainant sold and shipped to respondent one 
truckload of parsnips. The contract provided for the sale of, and 
complainant shipped, 550 75-pound sacks of bulk parsnips at 
4 1/2c per pound, or a total of $1,856.25 f.o.b. The total cost of 
freight was $350. Complainant advanced the truckdriver $150 and 
invoiced respondent for a total amount of $2,006.25. 


4. On or about December 2, 1972, the truckload of parsnips 
arrived at respondent’s place of business in Chesterfield, 
Missouri. Respondent accepted the parsnips by unloading them 
from the truck, and called for a federal inspection. 


5. On December 5, 1972, at 9:20 a.m. the parsnips were 
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federally inspected at respondent’s place of business. A corrected 
certificate based upon such inspection was issued showing the 
following results in relevant part: 


‘“‘Where Inspected: Applicant’s warehouse 


Products Inspected: Washed PARSNIPS in bulk. No distinguishing marks. 
Applicant states 5250 pounds. 


Condition of Containers: Stacked at above location. 
Temperature of Product: Not taken. 


Condition: Practically all stock shows wet type fusarium rot. 


Remarks: I also inspected parsnips in used burlap sacks with no 
distinguishing marks located in neighboring warehouse, approximately 450 
sacks. This lot of parsnips (except for dirt) shows practically the same con- 
dition as noted above. Applicant states that the Washed Parsnips in this lot 
was the same truck shipment... .” 


6. The parsnips were finally dumped by respondent. 


7. The formal complaint was filed March 16, 1973, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that respondent accepted the subject 
parsnips and seeks to recover the purchase price and a freight 
advance from respondent. Respondent alleges as a defense that 
complainant breached the contract of sale by shipping parsnips 
which were not in suitable shipping condition‘ and contends that 
it incurred damages in excess of the purchase price. 


Complainant contends that it could not have breached the 
contract in regard to the subject parsnips because they were sold 
dirty, field run, and there was no mention of grade during the 
course of the sale. However, these factors do not negate the basic 
requirement that the parsnips be of merchantable quality. There 
is no evidence that the transportation, which was only one day, 
was abnormal. Therefore, the warranty of suitable shipping 
condition is applicable. 


1. As provided in section 46.43(i) and (j) of the Department’s regulations (7 CFR 
46.43(i) and (j)), there is a warranty in an f.o.b. sale that the commodity, at time 
of billing, is in a condition which, if the shipment is handled under normal trans- 
portation service and conditions, will assure delivery without abnormal deterio- 
ration at the contract destination agreed upon between the parties. 
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The federal inspection at destination showed that practicably 
all of the stock was effected by wet-type fusarium rot. This is a 
clear indication that the parsnips were abnormally deteriorated on 
arrival and that therefore the complainant breached the warranty 
of suitable shipping condition. Where a receiver accepts a com- 
modity he becomes liable for the f.o.b. purchase price less 
damages caused by the seller’s breach. The extent of decay 
present in the subject parsnips shows that they had no com- 
mercial value and that respondent did not act unreasonably in 
dumping them. Therefore, respondent’s damages resulting from 
complainant’s breach of the contract cover the entire invoice 
price. It is clear also that respondent should not be liable for any 
part of the freight on this shipment. The complaint therefore 
should be dismissed. 


Respondent filed a counterclaim in the amount of $1,048.45 in 
connection with the transaction involved herein. However, since 
complainant is not licensed under the Act we are without 
jurisdiction to award reparation on respondent’s counterclaim. 
Therefore, the counterclaim should be dismissed. 


ORDER 


The complaint is dismissed. 


The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 15,640) 


In re Panno & Sons, Inc. PACA Docket No. 2-3010. Decided 
January 3, 1974. 


Net proceeds — failure to remit — Failure to pay purchase prices — Wilful, 
repeated and flagrant violations — Publication of facts 


Where respondent wilfully, repeatedly and flagrantly violated the Act and regu- 
lations in failing to remit to consignors the net proceeds of sale and in 
failing to pay in full for perishable agricultural commodities purchased in 
commerce, the facts and circumstances of such violations shall be published. 


Edward A. Silverstein, for complainant. 
Respondent pro se. 


Decision by Harry S. McAlpin, Administrative Law Judge. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Com- 
modities Act, 1930 as amended (7 U.S.C. 499a et seq.), 
hereinafter called the Act. It was instituted by a complaint filed 
on June 21, 1973, by the Fruit and Vegetable Division, 
Agricultural Marketing Service, United States Department of 
Agriculture. The respondent was charged with wilfully, 
repeatedly and flagrantly violating the provisions of the Act and 
the regulations promulgated thereunder by the Secretary of 
Agriculture (7 CFR 47.1 et seq.), hereinafter referred to as the 
Regulations. 


Copies of the complaint and of the Rules of Practice were served 
on the respondent on July 2, 1973. Respondent was notified in 
writing that an answer should be filed within 20 days, and that 
failure to file an answer denying the allegations of the complaint 
and requesting an oral hearing would constitute an admission of 
such allegations and waiver of hearing. 


Respondent has filed nothing. This decision and order, 
therefore, are issued pursuant to Section 47.30(c) of the Rules of 
Practice, as amended (7 CFR 47.30(c) as amended). 


FINDINGS OF FACT 


1. Respondent is a Louisiana corporation whose last known 
business address is 1-3 French Market Place, New Orleans, 
Louisiana 70116. 


2. Pursuant to the licensing provisions of the Act, license 
number 195450 was issued to Respondent on February 13, 1962. 
This license has been renewed annually, presently is in effect, and 
next is subject to renewal on or before February 13, 1974. A prior 
license issued to this Respondent (license No. 147015) was 
suspended for 30 days by order of the Judicial Officer effective 
May 2, 1960, for violations of Section 2 of the Act. 


3. During October 1972, Respondent received in interstate 
commerce, on consignment from Sunnyside Orchards, Ellijay, 
Georgia, two shipments of apples, a perishable agricultural 
commodity. The contracts were negotiated by John Weyman, 
Metairie, Louisiana, a broker, who was to invoice Respondent, 
collect the net proceeds realized by Respondent and remit these 
sums to the shipper. The broker properly invoiced respondent for 
the two shipments as follows: 
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Quantity Date Date 
of of Shipped 
Apples Confirmation 
1 200 10/7/72 10/6/72 
2 230 10/16/72 10/16/72 


Respondent sold these apples and realized net proceeds therefor 
but as of May 30, 1973, it failed, neglected, and refused to issue 
accounts of sales and remit the net proceeds realized to either the 
broker or the shipper. 


4. During October and November 1972, Respondent received in 
interstate commerce, on consignment from Cascoa Growers, Inc., 
Cashmere, Washington, three shipments of fruits, being 
perishable agricultural commodities. The contracts were 
negotiated by John Weyman, Metairie, Louisiana, a broker, who 
was to invoice Respondent, collect the net proceeds realized by 
Respondent, and remit these sums to the shipper. The broker 
properly invoiced Respondent. Respondent sold the fruits and 
realized net proceeds therefor totaling $1,943.50 but, as of May 
30, 1973, failed, neglected and refused to make full payment of 
such proceeds to either the broker or the shipper. The details for 
these transactions are set forth in the Complaint. 


5. During the period July 1972, through January 1973, 
Respondent purchased, received, and accepted without com- 
plaint, in interstate commerce, 24 lots of fruit and vegetables, all 
being perishable agricultural commodities, at agreed purchase 
prices from 16 sellers. The contracts were negotiated by two 
brokers, Fred C. Ebel & Co., Inc., New Orleans, Louisiana, and 
John Weyman, Metairie, Louisiana, on behalf of various sellers. 
The brokers were to invoice Respondent for each sale, collect the 
agreed purchase price for each transaction, and remit these sums 
to their respective principals, as appropriate. The brokers did 
properly invoice Respondent. However, Respondent has failed, 
neglected, and refused to make full payment of the agreed pur- 
chase prices, either to the brokers or to the sellers. The details of 
these transactions are set forth in the Complaint. 


CONCLUSIONS 


By reason of the facts set forth in the above Findings of Fact, 
the respondent has wilfully, repeatedly and flagrantly violated 
Section 2 of the Act (7 U.S.C. 499b) for which violations the Order 
set forth below is issued. 
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ORDER 


(1) It is hereby ordered that the findings and circumstances in 
connection therewith shall be published. 


(2) This Order shall be effective from the 6th day after the 
Decision and Order become final. * 


(3) Pursuant to the amended Rules of Practice governing 
procedures under the Act, this Decision and Order become final 
without further proceedings 35 days after service hereof unless 
appealed to the Secretary by a party hereto within 30 days after 
service hereof, as provided in Sections 47.30(c) of the Amended 
Rules of Practice published in the Federal Register of November 
5, 1973 (38 FR 30444). 


(No. 15,641) 


In re Panno & Sons, Inc. PACA Docket No. 2-3010. Decided 
January 3, 1974. 


Net proceeds — Failure to remit — Failure to pay purchase prices — Wilful, 
repeated and flagrant violations — Revocation of license 


Where respondent wilfully, repeatedly and flagrantly violated the Act and regu- 
lations as found and failed to demonstrate or achieve compliance with all 
lawful requirements of the Act, respondent’s license as a registrant under 
the Act is revoked. 


Edward A. Silverstein, for complainant. 
Respondent pro se. 


’ Decision by Harry S. McAlpin, Administrative Law Judge. 


AMENDED DECISION AND ORDER 


AMENDED DECISION UPON ADMISSION OF FACTS 


A decision in this proceeding was issued and filed on November 
7, 1973, based on complainant’s motion and recommendation by 
counsel that it ‘‘contain an order that the findings be published’”’. 
Upon further consideration, however, and because of the con- 
clusion that respondent has willfully, repeatedly and flagrantly 


*The Decision and Order became final January 3, 1974.--Ed. 
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violated Section 2 of the Act (7 U.S.C. 499b), an additional find- 
ing of fact herein numbered ‘‘6”’ is hereby added to those of the 
previously issued decision and the Order in said decision hereby is 
reissued, corrected and amended as set forth below: 


ADDITIONAL FINDING OF FACT 


6. By letters dated April 21, 1972 and May 26, 1972, 
Respondent was given the opportunity to demonstrate or achieve 
compliance with all lawful requirements of the Act relating to 
similar violations of Section 2 of the Act (7 U.S.C. 499b). 
Respondent failed to do so and the violations set forth in Findings 
of Fact No. 3, 4 and 5 of the previously issued decision are for 
transactions subsequent to the aforementioned letters. 


AMENDED ORDER 
(1) Respondent’s license No. 195450 hereby is revoked. 


(2) The findings in the previously issued decision and in this 
amendment shall be published. 


(3) This order shall be effective from the 11th day after this 
Decision and Order as amended become final. * 


(4) Pursuant to the amended Rules of Practice governing 
procedures under the Act, this Decision and Order as amended 
become final without further proceedings 35 days after service 
hereof unless appealed to the Secretary by a party hereto within 
30 days after service hereof, as provided in Sections 47.37(c) and 
47.39(a) of the Amended Rules of Practice published in the 
Federal Register of November 5, 1973. (38 FR 304444). 


(No. 15,642) 


BoNnELL Propuce, Inc. v. BuxBaum Bros., Inc. PACA Docket No. 
2-2937. Decided January 15, 1974. 


Acceptance — Alleged breach of contract — failure to sustain — Contract — 
grade requirements met at destination — Reparation 


* The Amended Decision and Order became final January 3, 1974.--Ed. 
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Where respondent accepted the first load of potatoes and the potatoes in the sec- 
ond load met the contract requirements at destination, respondent is liable 
to complainant for the total amount of both shipments, $1,500, for which 
reparation is awarded. 


Complainant pro se. 
Respondent pro se. 
Garrett B. Stevens, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
a reparation award against respondent in the amount of $1,500 in 
connection with the shipment of 400 bags of Idaho potatoes in 
interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount claimed in the complaint does not exceed 
$3,000, the shortened procedure provided in section 47.20 of 
the rules of practice (7 CFR 47.20) is applicable. Under this 
procedure, the verified pleadings of the parties are considered a 
part of the evidence in the case, as is the Department’s report of 
investigation. As additional evidence, complainant filed an 
opening statement, respondent filed an answering statement, and 
complainant filed a statement in reply. Although given an op- 
portunity to do so, neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Bonell Produce, Inc., is a corporation whose 
address is 85 Brooklyn Terminal Market, Brooklyn, New York. 


2. Respondent, Buxbaum Bros., Inc., is a corporation whose 
address is 1 Brooklyn Terminal Market, Brooklyn, New York. At 
the time of the transaction involved herein, respondent was 
licensed under the Act. 


3. On or about December 11, 1972, in the course of interstate 





206 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 33 A.D. 204 


commerce, complainant, by oral contract, sold to respondent 200 
bags of ‘“‘Idaho Bonded”’ brand potatoes at the agreed price of 
$3.75 per bag, for a total invoice price of $750. 


4. On November 30, 1972, the ‘“‘Big K’’ brand Idaho potatoes 
involved herein were officially inspected at Brooklyn, New York. 
The inspection certificate, in relevant part, read as follows: 


GRADE:EACH LOT:U.S.NO.1. BIG K: SIZE A, 2 INCHES OR 4 OUNCES, 
MINIMUM. 
SIZE: BIG K:GENERALLY 2 INCHES OR 4 OUNCES, MINIMUM. 
QUALITY AND CONDITION: EACH LOT: GRADE DEFECTS WITHIN 
TOLERANCE. EACH LOT: GENERALLY FIRM. AVERAGE 1% 
DAMAGE BY FUSARIUM TUBER ROT. AVERAGE 1% 
SOFT ROT. : 

5. On or about December 11, 1972, complainant shipped 200 
bags of ‘‘Big K”’ brand Idaho potatoes by truck and delivered the 
same to respondent at 1 Brooklyn Terminal Market, Brooklyn, 
New York. 


6. On or about December 11, 1972, complainant shipped 200 
bags of ‘‘Idaho Bonded”’ brand potatoes by truck and delivered 
the same to respondent at 1 Brooklyn Terminal Market, 
Brooklyn, New York. 


7. The formal complaint was filed on February 5, 1973, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


The complaint in this proceeding is based upon two separate 
trucklots of potatoes delivered by complainant to respondent on 
December 11, 1972. The first trucklot contained 200 bags of ‘‘Big 
K”’ brand potatoes, and the second consisted of 200 bags of 
‘Idaho Bonded”’ brand potatoes. There is no dispute between the 
parties as to the 200 bags of ‘‘Idaho Bonded’’ brand potatoes 
purchased by and delivered to respondent in the second trucklot 
on December 11, 1972, at an agreed price of $3.75 per bag, for a 
total delivered price of $750. Since respondent has admitted that 
it bought and accepted these ‘‘Idaho Bonded”’ brand potatoes, 
and it alleged no damages resulting from any breach of contract 
on the part of complainant with respect to the 200 bags of ‘‘Idaho 
Bonded”’ brand potatoes, we conclude that respondent is liable to 
the complainant for the contract price of the ‘“‘Idaho Bonded” 
potatoes involved herein, or $750. 


With regard to the first trucklot of 200 bags of “Big K”’ 
potatoes, complainant contended that respondent ordered 200 
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bags of unspecified Idaho potatoes. Respondent claimed, on the 
other hand, that it contracted to buy 200 bags of Idaho potatoes 
specifying U.S. No. 1 ‘Idaho Bonded” brand potatoes. 
Respondent further contended complainant shipped 200 bags of 
“Big K’’ brand potatoes instead of the brand contracted for. 
Respondent admits, however, that it unloaded the 200 bags of 
“Big K”’ potatoes and regraded them for sale. It is evident from 
the record herein that respondent accepted the ‘‘Big K”’ potatoes 
by unloading them at destination. The definition of ‘‘acceptance’’, 
for the purposes of this Act, includes any action by the purchaser 
which is inconsistent with the rejection of the produce, such as 
diversion or unloading. Section 46.2(dd)(1), (7 CFR 46.2(dd)(1)). 
Having accepted the “Big K”’ potatoes, respondent is liable for 
the purchase price of these potatoes, less any damages shown to 
have been caused by any breach of contract by complainant. The 
burden of proof is upon respondent to show by a preponderance of 
the evidence that complainant breached the contract, and the 
damages resulting therefrom. 


Even assuming, without deciding, that complainant 
guaranteed the grade of the “Big K”’ potatoes to destination, we 
find that respondent has failed to sustain the burden resting upon 


it to show that “‘Big K”’ potatoes delivered to respondent did not 
meet contract specifications at destination. 


In an attempt to establish a breach on the part of complainant, 
respondent alleged that the 200 bags of ‘‘Big K”’ potatoes failed to 
grade U.S. No. 1 at destination, and, as a consequence of 
regrading, 10 bags were lost. Complainant, on the other hand, 
submitted as evidence of its allegation that the “Big K’’ potatoes 
graded U.S. No. 1 at destination a copy of a Federal inspection 
certificate dated November 30, 1972, in Brooklyn, New York, 
which certified that the ‘“‘Big K’’ potatoes involved herein met 
U.S. No. 1 grade requirements (see Finding of Fact No. 4). 
Although the results of the Federal inspection of November 30, 
1972, were too remote in time to establish that the “Big K”’ 
potatoes graded U.S. No. 1 at destination on December 11, 1972, 
it must be noted that complainant made no representations or 
warranties as to grade or condition of the “‘Big K”’ potatoes. 
Respondent, despite its later statements to the contrary, made no 
objection to the grade or condition of the “‘Big K’’s at the time of 
delivery, nor did it have a Federal inspection made at destination, 
although it had the opportunity to do so. On the contrary, 
respondent accepted and apparently sold the ‘“‘Big K”’ potatoes to 
its customers. In consideration of the above, we find that 
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respondent has failed to establish that the contract for the first 
trucklot of 200 bags of ‘Big K”’ potatoes was for grade U.S. No. 1 
and, therefore, has failed to establish that complainant breached 
that contract. Accordingly, we conclude that respondent is liable 
to complainant for the purchase price of the “‘Big K”’ potatoes, or 
$750. 


Respondent’s failure to make full payment promptly for the 
potatoes involved herein is in violation of section 2 of the Act. 
Reparation in the amount of $1,500 should be awarded to com- 
plainant, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $1,500, with interest thereon at the 
rate of 8 percent per annum from January 1, 1973, until paid. 


Copies of this order shall be served upon the parties. 


(No. 15,643) 


PreEvor-MAyYRSOHN FLoripDA, INc. v. AMERICAN Fruit Purveyors, 
Inc. PACA Docket No. 2-3088. Decided January 15, 1974. 


Alleged breach of contract and allegation of fraud — Burden of proof — failure 
to sustain — Reparation 


Where respondent failed to sustain its burden of proof to either its allegation of 
breach of contract or of fraud, respondent is liable to complainant for the 
balance due, $1,040.50, for which reparation is awarded. 


Complainant pro se. 
Respondent pro se. 
Gregg Radetsky, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRE'T IMINARY STATEMENT 


This is a reparation proceeding under the Peri ‘able 
Agricultural Commoditics Act, 1930, as amended (7 U.S.C. ‘99a 
et seq.). A timely complaint was filed in which complainant secks 
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reparation in the amount of $1,040.50 against respondent in 
connection with various transactions involving perishable 
agricultural commodities in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount claimed as damages does not exceed $3,000, 
the shortened procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20) is applicable. Pursuant to this procedure, 
the parties were given an opportunity to submit additional 
evidence in support of their respective positions by means of 
verified opening and answering statements. Neither party sub- 
mitted any additional evidence and neither filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Prevor-Mayrsohn Florida, 
Inc., whose address is 5803 N.W. 87th Terrace, Tamarac, Florida. 
At the time of the transactions involved herein, complainant was 
licensed under the Act. 


2. Respondent is a corporation, American Fruit Purveyors, 
Inc., whose address is 730 First Street, Miami Beact Florida. At 
the time of the transactions involved herein, respondent was 
licensed under the Act. 


3. In August and September 1972, in the course of interstate 
commerce or in contemplation of interstate commerce com- 
plainant shipped, pursuant to oral contracts of sale, 15 lots of 
fruits and vegetables to respondent. The tota! invoice price for the 
produce was $5,274.50. 


4. On November 13, 1972, complainant received a check from 
respondent in the amount of $4,234. Complainant immediately 
deposited the check in its bank account. 


5. An informal complaint was filed on January 8, 1973, which 
was within nine months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


There is no dispute between the parties regarding the sales of 
fruit and vegetables by complainant to respondent in August and 
September of 1972. There is likewise no dispute that the total 
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amount owed by respondent to complainant was $5,274.50 and 
that the respondent tendered a check to complainant in the 
amount of $4,234. It is, however, complainant’s contention that 
the commodities shipped to respondent conformed to the contract 
and that it is, therefore, entitled to payment by respondent of the 
balance of $1,040.50 due on the account. 


Respondent opposes complainants effort to collect this balance, 
alleging that the commodities delivered did not conform to the 
contract; and that the words ‘“‘Bal. Due”’ on the stub of the check 
were forged by complainant so as to prevent the check from being 
payment in full. 


The aforementioned allegations raise two main _ issues. 
Respondent's first defense to its failure to make full payment is 
that it was unable to ‘‘clear’’ the merchandise because of its 
condition. This defense can easily be dealt with because the party 
who, after acceptance, alleges a breach of contract with respect to 
quality and condition has the burden of proving both the breach 
and resulting damages. Michael-Swanson-Brady of Moorhead, 
Inc. v. Backer’s Potato Chip Co., 17 A.D. 651 (1958). The 
respondent does not go into any detail concerning the alleged 
breach; nor does he prove any resulting damages. We conclude, 
therefore, that it has failed to sustain this burden. 


Respondent’s other defense is that it attempted to make the 
check an accord and satisfaction by placing the words ‘‘payment 
in full with allowances’ on the stub, but that complainant 
fraudulently placed ‘‘Bal. Due’’ below these words to avoid this 
result. Respondent alleges fraud, but does not set out evidence to 
prove or substantiate it. While a copy of the check is included in 
the report of investigation, it is not of a sufficient quauty to 
enable us to make a determination as to the alleged fraud. We, 
therefore, must again conclude that respondent has not met the 
burden of proving, by a preponderance of the evidence, that there 
was fraud or forgery by complainant. 


Respondent has not paid complainant the contract price for the 
fruit and vegetables purchased and has not proven the alleged 
defenses for nonpayment. Such failure of payment constitutes a 
violation of section 2 of the Act. Accordingly, respondent is or- 
dered to pay complainant the difference between the contract 
price and his partial payment. 
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ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,040.50, with interest 
thereon at the rate of 8 percent per annum from October 1, 1972, 
until paid. 


Copies of this order shall be served upon the parties. 


(No. 15,644) 


In re C. Licuenstine & Sons, Inc. PACA Docket No. 2-2472. 
Decided January 16, 1974. 


Bankruptcy — discharge in does not absolve violations of the Act — Failure 
to pay — repeated and flagrant violations — Publication of facts 


Where respondent repeatedly and flagrantly violated the Act and regulations 
in failing to pay for perishable agricultural commodities purchased in 
commerce, the facts and circumstances of such violations shall be pub- 
lished. 


Robert W. Slott, New York, N. Y. for respondent. 
Dennis Becker, for complainant. 


Decision by John G. Liebert, Administrative Law Judge. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by a complaint filed on February 22, 1972, by 
the Director, Fruit and Vegetable Division, Consumer and 
Marketing Service, United States Department of Agriculture. 
The complaint alleges that Respondent’s actions in failing to 
make full and prompt payment of the agreed purchase prices for 
perishable agricultural commodities received from sellers in 
transactions in interstate commerce constituted willful, repeated 
and flagrant violations of section 2 of the Act (7 U.S.C. 499b). 


Respondent filed an answer on March 20, 1972, in which 
Respondent generally admitted the allegations in the complaint 
with respect to the number of purchases and the failure to make 
payment, but set up the defense that failure to make payment was 
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due to the fact that Respondent had been adjudged a bankrupt, 
and a relatively small number of the transactions were in in- 
terstate commerce. In addition, Respondent pleaded certain 
affirmative defenses as mitigating circumstances. 


At the hearing Respondent amended its answer to show that it 
was discharged in the bankruptcy proceeding on July 26, 1972, 
and to plead the unconstitutionality of the Act as violating its 
President’s rights under the Fourteenth Amendment to the 
Constitution. 


Hearing on this matter was originally scheduled for September 
27, 1972, but upon representation by Respondent’s counsel that it 
was impossible for Respondent to appear and give testimony 
because of his health, the scheduled hearing was set-over and a 
prehearing conference was held by telephone. An order was en- 
tered by the Judge on September 25, 1972, which summarizes 
that conference. As a result of the conference the parties 
stipulated the facts. 


Oral hearing on the matter was held on February 7, 1973, in 
Hearing Room E, 26 Federal Plaza, New York, New York, before 
John G. Liebert, Administrative Law Judge, United States 
Department of Agriculture. At the hearing, Complainant was 
represented by Howard A. Pulsifer, Esq., Office of the General 
Counsel, United States Department of Agriculture, Washington, 
D.C., and Respondent was represented by Robert W. Slott, Esq., 
Sunshine, Slott and Sunshine, Counsellors of Law, Rockerfellow 
Center, New York, New York. The parties were afforded an op- 
portunity to file proposed findings of fact and briefs and 
arguments on the law. The final brief in the matter was filed on 
June 22, 1972. 


FINDINGS OF FACT 
1. Respondent was incorporated under the laws of the State of 
New York in July 1970. Its mailing address at the time of the 
transactions involved was 104-19 Sutphin Boulevard, Jamica 
Long Island, New York. 


2. Respondent held license No. 710327, which was issued to it 
pursuant to the licensing provisions of the Act on September 4, 
1970. This license terminated on its first anniversary date, 
September 4, 1971, when Respondent failed to renew it. 

3. On October 4, 1971, Respondent was adjudged an in- 


voluntary bankrupt and was granted a discharge in this action on 
July 26, 1972. 
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4. During the period May 1971 through September 1971, 
Respondent, acting as a dealer, purchased, received, and accepted 
without complaint, from 18 vendors at its place of business in 
New York City, 225 lots of perishable agricultural commodities. 
Fourteen of these 225 lots involved an agreed purchase price 
totalling approximately $25,238.19 and were purchased by 
Respondent from 25 of the vendors, each of which was located 
outside of the State of New York. 


5. The remaining 211 lots, involving an agreed purchase price 
of approximately $65,505.45 were purchased by Respondent from 
the remaining 13 vendors, each of which was located within the 
State of New York, but from sources outside the States. 


6. Respondent failed to pay the agreed purchase prices to the 
18 vendors for the 225 lots of perishable agricultural commodities 
that it purchased and received from them. 


7. The stipulations of fact covering the transactions involved in 
the complaint disclose that in 14 of these transactions the com- 
modities were received by Respondent after September 4, 1971. 
Thus these transactions occurred at a time when Respondent had 
no license. This license expired on September 4, 1971, and was not 
renewed. Payment dates for these transactions, as well as for 
many additional transactions, was beyond this date also. 


8. On January 10, 1972, the Chief of the Regulatory Branch, 
Fruit and Vegetable Division, sent a certified notice to 
Respondent affording Respondent an opportunity to demonstrate 
or achieve compliance with the Act. Respondent failed to do so 
which resulted in the institution of the complaint. 


9. The evidence discloses that Allen L. Lichenstine, during the 
period involved, was president of Respondent corporation. Prior 
to the time of incorporation in July 1970, the business had 
operated for many years as a partnership. Allen L. Lichenstine 
was one of the partners. He testified that, prior to May 1971, he 
discovered that very substantial thefts were taking place in his 
company and he tried to ascertain the culprits. The thefts were in 
the form of merchandise which moved differently than it was 
accounted for on the books. He borrowed substantial sums of 
money to keep the business going. 


10. The bankruptcy action of October 4, 1971, was an in- 
voluntary action. Respondent stated that he knew that he was in 
bad shape but would have preferred to take voluntary action and 
would have done so if the information about the magnitude of his 
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losses had been apparent to him in time for him to take voluntary 
action on behalf of his creditors 


11. Subsequent to the closing of Respondent’s business, Allen 
L. Lichenstine has been employed on one capacity or another with 
various wholesale fruit and vegetable companies. 


CONCLUSIONS 


One of the principal contentions of Respondent is that the 
transactions involved, or by far the larger number of them, were 
not in interstate commerce, thereby attacking the jurisdiction of 
the Secretary over the matter. This argument has been raised on 
several occasions and the decisions on the point have settled the 
issue. 


Section 1(8) of the Act (7 U.S.C. 499a(8)) defines a transaction 
in eny perishable agricultural commodity as being in interstate or 
fore gn commerce as follows: 


(8) A transaction in respect of any perishable agricultural 
commodity shall be considered in interstate or foreign 
commerce if such commodity is part of that current of 
commerce usual in the trade in that commodity whereby such 


commodity and/or the products of such commodity are sent 
from one State with the expectation that they will end their 
transit, after purchase, in another, including, in addition to 
cases within the above general description, all cases where 
sale is either for shipment to another State, or for processing 
within the State and the shipment outside the State of the 
products resulting from such processing. Commodities 
normally in such current of commerce shall not be considered 
out of such commerce though resort being had to any means 
or device intended to remove transactions in respect thereto 
from the provisions of this chapter.” 


Respondent stipulated that shipment of all of the perishable 
agricultural commodities involved in the 225 transactions 
complained of originated outside the State of New York; they 
were shipped from their State of origin into the State of New 
York. The Secretary has consistently held that such shipments 
are in ‘‘interstate commerce’”’ as that term is defined in the Act. 
Gilliland & Co. v. San Antonio Commission Company, 2 A.D. 
492; John Mercurio v. Estes Market, 7 A.D. 1000; P. & T. H. 
Garber, Inc., v. Delia and Cucinotti, 10 A.D. 238; Sunshine 
Packing Corp. v. K. B. Frosted Foods Co., 16 A.D. 574; and 
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Dekle Brokerage Co. v. Tatem, 19 A.D. 521. Moreover, the courts 
have similarly interpreted the Act as applying to such trans- 
actions. Westcott Company v. Yonk Rubin & Son, 122 F. Supp. 
888 (D.C. Pa. 1954); Consolidated Citrus Co. v. Goldstein, 214 F. 
Supp. 823 (D.C. Pa. 1963). 


On the basis of the foregoing it is concluded that the 225 
shipments involved were in interstate commerce as such is defined 
in the Act. 


Respondent contends, also, that the facts do not establish 
repeated and flagrant violations of the Act as charged. We 
conclude that the facts do support this charge. 


Violations involving a large number of transactions occurring 
over a relatively long period of time, such as in the instani case, 
have been consistently held by the Secretary to be “‘repeated’’ and 
“flagrant’’ violations of the Act. In re Cloud and Hatton 
Brokerage, 18 A.D. 547 (1959); In re Ripley Vegetable Company, 
24 A.D. 360 (1965); In re Dixie Tomato and Produce, 28 A.D. 948 
(1969); In re Reese Sales Company, 28 A.D. 1150 (1969); and In re 
George Steinberg & Son, Inc., PACA Docket Nos. 2-1757 and 2- 
2107, 32 A.D. (1973). 


In Zwick v. Freeman, (373 F.2d 110, 115, (2 Cir. 1967), cert. 
denied, 389 U.S. 835), the Court held that 295 violations, oc- 
curring over a period of time similar to that involved herein, were 
both “repeated” and “‘flagrant’’: repeated because ‘‘the violations 
did not occur simultaneously’’, and flagrant because “‘it is in- 
conceivable that petitioners were unaware of their financial 
condition and unaware that every additional transaction they 
entered into was likely to result in another violation of the... 
Act’’. It is concluded, therefore, that Respondent’s 225 violations 
over a period of 5 months cunstitutes ‘“‘repeated”’ and ‘‘flagrant”’ 
violations as those terms are used in the Act. 


Section 2 of the Act (7 U.S.C. 499b) provides in pertinent part 
as follows: 


‘It shall be unlawful in or in connection with any transaction in 
interstate or foreign commerce — 


* * * 


(4) For any commission merchant, dealer, or broker . . . in 
connection with any transaction involving any perishable 
agricultural commodity .. . to fail or refuse truly and correctly 
to account and make full payment promptly in respect of any 
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transaction in any such commodity to the person with whom 
such transaction is had; .. .” 


Respondent stipulated that it purchased, received and accepted 
from 18 vendors, in 225 separate transactions, $89,743.64 worth 
of perishable agricultural commodities during the period May 
1971, through September 1971, but failed to pay therefor. Since 
the transactions occurred in interstate commerce as found herein, 
such failures to pay are violations of section 2 of the Act. 


Respondent’s contention that its failure to pay was due to 
circumstances beyond its control, i.e., insolvency due to thefts 
over a period of time, does not excuse Respondent from the 
operation of the statute. The Act was instituted to protect 
shippers from nonpayment. In the present situation Respondent 
knew that there was a likelihood that it could not pay for at least 
some of the produce purchased and that it would thereby be 
violating the Act. Moreover, some of the transactions were 
engaged in when Respondent had no license. 


Respondent’s further contention that its insolvency and 
resultant discharge in bankruptcy absolves it of its violations of 
the Act is, likewise, without merit. In Zwick v. Freeman, supra, 
the Court considered the argument that insolvency proceedings 
under the Bankruptcy Act preclude institution of disciplinary 
proceedings before the Secretary under the Perishable 
Agricultural Commodities Act, and rejected it. In doing so, the 
Court upheld the Secretary’s finding of repeated and flagrant 
violations of the Act and, inter alia, that such a finding did not 
contravene the goals of the Bankruptcy Act. The Court stated: 


‘We find nothing improper in the Department’s action in 
instituting the [disciplinary ] proceeding, or in the Judicial 
Officer’s Order imposing the statutory authorized sanctions 
for we do not discover any unconscionable clash between the 
goals of the Commodities Act and the goals of the 
Bankruptcy Act. (373 F.2d at 116). 


It was recently held in a disciplinary proceeding before the 
Secretary involving facts similar to those in the instant case, that 
bankruptcy proceedings are irrelevant to disciplinary proceedings 
involving ‘failure to pay’’ brought before the Secretary. See In re 
George Steinberg & Son, Inc., supra. 


In view of the holdings in Zwick and George Steinberg & Son it 
is clear that Respondent’s insolvency and subsequent discharge in 
bankruptcy has no bearing on this proceeding, and does not 





C. LICHENSTINE & SONS 
Cite as 33 A.D. 211 


absolve Respondent of its responsibility for failing to pay its 
sellers as required by the Act; it merely precludes enforcement of 
the debt. 


Respondent argues that since the Act could operate to deny its 
President, Allen L. Lichenstine, employment in the fruit and 
vegetable industry, [see section 8 of the Act (7 U.S.C. 499h(b)) ], 
it is unconstitutional in that it violates the requirements of due 
process and equal protection of the laws under the Fourteenth 
Amendment to the Constitution. 


The fact is that Allen L. Lichenstine is not a party in this 
proceeding. His status and/or the effect this proceeding may have 
on him is not in issue, nor can it properly be raised by Respondent 
as an affirmative defense to its own violations.' Further, the 
Fourteenth Amendment defenses Respondent attempts to raise 
here are misdirected, since that Amendment applies only to 
States. (Shelley v. Kraemer, 334 U.S. 1; Truax v. Carrigan, 257 
U.S. 312). As to the corresponding Fifth Amendment, governing 
the validity of Federal legislation involving questions of ‘‘due 
process’’, it has been squarely held that section 8 of the Act is in 
compliance therewith, and therefore, constitutional. Zwick v. 
Freeman, 373 F.2d 1 vu, 118-119 (2nd Cir. 1967), cert. denied, 389 
U.S. 835. 


Accordingly, it is concluded that Respondent’s contention that 
the Act violates Allen L. Lichenstine’s constitutional rights to 
due process and equal protection of the laws is without merit. 


Respondent’s final contention that the institution of this 
proceeding is an abuse of process in that it is not ‘‘in accordance 
with the intent of Congress . . . [since its purpose is] to deny the 
tespondent’s principal the right to employment,” is without 
merit. Section 8 of the Act (7 U.S.C. 499h(b)) specifically provides 
for the institution of such proceedings for that purpose, under 


1. This is not to say, however, that Allen L. Lichenstine does not have a forum 
for consideration of the question of hi« status in relation to Respondent or the 
effect of the Act on him, as a ‘‘resp isibly connected party” under the Act. 
Under the procedures presently being, followed by the Department of Agricul- 
ture in matters of this nature, the question of an individual's status is initially 
determined by the responsible administrative officials on the basis of records 
available to them. If an individual disagrees with their determination, he is 
afforded an opportunity to submit evidence and argument in support of his 
position. Subsequently, he may challenge the administrative determination in 
t ourts of the United States. This procedure has the sanc! on of the Court. See 
Birkenfield v. United States, 369 F.2d 491 (3rd Cir. 1966). 
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circumstances such as are involved herein, and provides in per- 
tinent part as follows: 


‘Whenever (a) the Secretary determines, as provided in section 
499f of this title, that any commission merchant, dealer, or 
broker has violated any of the provisions of section 499b of this 
title, .. . the Secretary may publish the facts and circumstances 
of such violation 


* * 


(b) Except with the approval of the Secretary, no licensee 
shall employ any person, or any person who is or has been 
responsibly connected with any person — 


* * * 


(2) who has been found after notice and opportunity for 
hearing to have committed any flagrant or repeated violation of 
section 499b of this title .. .” 


Further, in Zwick v. Freeman, supra, the Court held section 8 
of the Act to be in accordance with the intent of Congress in 
enacting the legislation. The Court stated at page 118: 


‘‘Ithe] Legislative history indicates that Section 499h(b) 
[section 8] was enacted in order to prevent circumvention of 
the purposes behind the Act by persons currently under 
suspension or by persons whose licenses had been revoked 
and who, by the subterfuge of acting as an ‘‘employee”’ of a 
nominal licensee nevertheless continued in the business. It 
was felt that the only way to prevent this flouting of the 
purposes of the Act was to forbid persons under suspension, 
persons whose licenses were revoked, and persons who had 
been or were currently responsibly connected with them from 
all employment in the industry. While admittedly the result 
Congress desired could be harsh in some cases, we cannot say 
that Section 499h(b) is not reasonably designed to achieve 
the desired Congressional purpose. See Nebbia v. People of 
State of New York, 291 U.S. 502, 525, 54S. Ct. 505 (1934).”’ 


For the foregoing reasons it is concluded that the institution of 
this proceeding against Respondent, pursuant to section 8 of the 
Act, was valid and in accordance with law, supportive of the 
purposes of the Act, and not an abuse of process. 


In connection with the argument that the invocation of the 
sanction under the statute will deny Allen L. Lichenstine future 
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employment in the only trade he knows, in addition to the finding 
in Zwick, supra, we call attention to the following language of 
section 499h(b): ‘‘Except with the approval of the Secretary, no 
licensee shall employ any person...”". This provision clearly 
allows the agency to relax the prohibition against employment 
when, in the exercise of administrative judgment, it may desire to 
do so for reasons satisfactory to it. Thus Allen L. Lichenstine has 
a forum to give consideration to his personal situation which is 
beyond the scope of this action. 


The agency has requested that a proposed order be entered 
requiring the facts and circumstances of this decision to be 
published. This sanction is appropriate and proper in the cir- 
cumstances and consistent with the administrative policy ap- 
plicable in this type of situation. 


ORDER 


The findings and circumstances as set forth herein shall be 
published. 


This order shall become effective on the eleventh day after this 
decision becomes final.* 


Pursuant to the amended Rules of Practice governing 
procedures under the Act, this decision will become final without 
further procedure 35 days after service hereof, unless appealed to 
the Secretary by a party to the proceeding within 30 days after 
service, as provided in sections 47.37 and 47.39 of the amended 
Rules of Practice published in the Federal Register of November 
5, 1973 (88 F.R. 30444). 


(No. 15,645) 


Britt PiirenKo v. Sip Davis Farm Propucts, Inc. PACA Docket 
No. 2-2931. Decided January 18, 1974. 


Contract terms — alleged modification of — Burden of proof — failure to 
sustain — Final contract — with limited modification as to size — Reparation 


Where the carrots in issue met contract requirements at destination, respondent 
is liable to complainant for the total purchase price thereof in the amount of 
$2,350.00 for which reparation is awarded. The counterclaim is dismissed. 


* The Decision and Order became final January 16, 1974. --Ed. 
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Complainant pro se. 
Respondent pro se. 
Garrett B. Stevens, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 49a et 
seq.). A timely complaint was filed in which complainant seeks a 
reparation award against respondent in the amount of $2,350.00 
in connection with two shipments of carrots in interstate and 
foreign commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon the respondent, which filed an answer 
thereto, denying liability to complainant in the total amount 
claimed. Respondent included a counterclaim in the answer, 
wherein it alleged a failure by complainant to deliver in ac- 
cordance with the contract terms. 


Since the amount claimed as damages, either in the formal 
complaint or the counterclaim, does not exceed $3,000.00, the 
shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Under this procedure the 
verified pleadings of the parties are considered a part of the 
evidence in the case, as is the Department’s report of in- 
vestigation. Pursuant to such procedure the parties were then 
given the opportunity to submit additional evidence in support of 
their respective positions by means of verified statements. 
Neither party filed additional evidence. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Bill Pilipenko, whose address 
is R.R. 4, Bradford, Ontario, Canada. At the time of the trans- 
actions involved, complainant was not licensed under the Act. 


2. Respondent, Sid Davis Farm Products, Inc., is a cor- 
poration whose address is 40-42 East Second Street, Oswego, 
New York. At the time of the transactions involved herein, 
respondent was licensed under the Act. 


3. On or about February 2, 1972, in the course of foreign and 





B. PILIPENKO v. S. DAVIS FARM PRODUCTS 
Cite as 33 A.D. 219 


interstate ccmmerce, complainant by oral contract sold to 
respondent 120 tons of Canada grade No. 1 processing carrots, 1 
1/2 inches in diameter, 4 inches in length, being a perishable 
agricultural commodity, at the agreed price of $50 per ton, f.o.b. 


Canadian shipping point, with payment due fifteen days after 
delivery. 


4. Two truckloads (Vehicle License Nos. 71290 T and 27 T 578) 
containing 47 tons of the carrots contracted for (supra) were 
inspected by the Canadian Agriculture Department’s Fruit and 
Vegetable Division at 11:00 AM, February 8, 1972, at Niagara 
Falls, Ontario, Canada, (Inspection Certificate No. 871964S6) and 
at 5:00 PM February 10, 1972, at Bradford, Ontario, Canada, 
(Inspection Certificate No. 867681S6), respectively. The in- 
spection certificates, in relevant part, stated: 

(1) Inspection Certificate No. 871964S6, (27 tons) 
SIZE OF PRODUCT: 1’’ MINIMUM 
CONDITION: AVERAGES 4% DECAY IN EVIDENCE 


GRADE DEFECTS: PRACTICALLY FREE 
CERTIFICATION: MEETS REQUIREMENTS OF CON- 
TRACT FOR PROCESSING PURPOSES ONLY. 

Inspection Certificate No. 867681S6, (20 tons) 


SIZE OF PRODUCT: 1” MINIMUM, AVERAGE 17% BELOW 
1 1/2” INCLUDING 4% BELOW 1 1/4” 


CONDITION: 2% DECAY IN EVIDENCE 
GRADE DEFECTS: WITHIN THE TOLERANCE 


CERTIFICATION: MEETS REQUIREMENTS OF THE FRESH 
FRUIT & VEGETABLE REGULATION & CONTRACT SPE- 
CIFICATIONS AS AUTHORIZED. 


5. On February 7, 1972, the original contract was modified and 
it was agreed that the carrots would be certified Canada No. 2 
grade, 1 1/2-inch minimum diameter and 4-inch minimum length, 
with an allowance of 5 percent for decay. On February 8 and 10, 
1972, the original contract was further amended and it was agreed 


that respondent would accept the carrots down to a 1-inch 
minimum diameter. 


6. On February 8 and 10, 1972, respectively, complainant 
shipped from inspection points in Niagara Falls and Bradford in 
Ontario, Canada, to respondent in Camden, New Jersey, 47 tons 
of the kind, quality, grade, and size of processing carrots called 
for in the amended contract of sale, in the manner agreed upon, in 
two trucks bearing license nos. 71290 T and 27 T 578. 
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7. On February 9, 1972, the first truckload (71290 T) of carrots 
arrived at destination in Camden, New Jersey, and was received, 
inspected and rejected by respondent’s consignee. Upon 
notification of the rejection, respondent ordered a Federal in- 
spection of the carrots. The results of that inspection (Certificate 
No. 09883) at destination in Camden, New Jersey, on February 9, 
1972, at 8:40 AM, were as follows: 


SIZE: GENERALLY 7/8 TO 2 3/4, MOSTLY 1 1/2 TO 2 1/2 
INCHES IN DIAMETER WITH 23 % UNDER 1 1/2 INCHES IN 
DIAMETER. FROM 3 TO 9, MOSTLY 5 TO 8 INCHES IN 
LENGTH. 


CONDITION: GENERALLY FIRM. 7% SOFT ROT, BACT- 


ERIAL SOFT ROT AND GRAY MOLD ROT IN VARIOUS 
STAGES. 


Respondent then sent the carrots by the same truck to Schoharie 
Valley Farms, Schoharie, New York, for regrading to contract 
specifications. The regraded carrots were rejected a second time 
by respondent’s consignee. A second Federal inspection (Cer- 
tificate No. G 31081) at 12:45 PM on February 29, 1973, at 
consignee’s warehouse in Camden, New Jersey, found ap- 
proximately 40 % soft rot, mostly bacterial soft rot, some watery 


soft rot, each in various stages, mostly advanced and affecting 
roots. The carrots were then dumped by respondent’s consignee. 


8. On February 14, 1972, the second truckload (27 T 578) of 
carrots arrived at destination in Camden, New Jersey, where 
respondent’s consignee accepted 40,440 pounds and rejected and 
destroyed the balance of 14,375 pounds. 


9. The formal complaint was filed on October 24, 1972, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


The contract of sale involved herein was for 120 tons of 
processing carrots. This complaint is limited to only 47 tons of 
these carrots which were shipped by complainant to respondent's 
consignee on February 8 and 10, 1972, respectively. 


The parties are in disagreement as to what constituted the 
terms of the contract for the sale of the 47 tons of carrots. The 
complainant alleges that the original contract (See Finding of 
Fact No. 3) was modified and in its final form called for processing 
carrots, Canada No. 2 grade, 1-inch minimum diameter, 4-inch 
minimum length, with an allowance of 5 percent for decay, at 
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$50.00 per ton, f.o.b. Canadian shipping point, with payment due 
fifteen days after delivery. The respondent, on the other hand, 
contends that although it lowered the size requirement to 1 1/4- 
inch minimum diameter, it did not agree to any further 
modification regarding size, grade, or decay. 


The record shows that on February 7, 1972, J. H. Mackenzie, 
Canada Department of Agriculture, District Supervisor for the 
Province of Ontario, received a request from respondent that it be 
allowed to ship 120 tons of carrots from respondent in Ontario, 
Canada, to respondent’s consignee in Camden, New Jersey. It 
was agreed that the carrots would be certified Canada No. 2 
grade, 1 1/2-inch minimum diameter and 4-inch minimum length 
with an allowance of 5 percent for decay. Mackenzie was also 
advised by respondent that the first load was already in transit, 
without inspection, and arranged to have the load inspected at 
Niagara Falls, Ontario, the following morning. 


Following the inspection at Niagara Falls on February 8, 1972, 
(See Finding of Fact No. 4 (1)), respondent was advised that the 
carrots failed to meet contract specifications on account of un- 
dersize. Respondent advised Mackenzie that would accept the 
carrots down to a 1l-inch minimum diameter. The first truckload 
(71290 T) was therefore certified as per certificate 871964S6 and 
allowed to move to Camden, New Jersey. 


On February 10, 1972, the second truckload (27 T 578) was 
inspected (See Finding of Fact No. 4(2)) and failed to meet 
contract specifications, again on account of undersize down to 1- 
inch in diameter. When respondent was advised by the Canadian 
Inspector that the carrots were running 17 percent below 1 1/2- 
inch in diameter respondent confirmed that it would accept 
carrots of that size. The second truckload was therefore certified 
as per certificate 867S681S6 and allowed to move to Camden, New 
Jersey. 


In consideration of all of the above, we find that the contract of 
sale in its final form, for the 47 tons of carrots involved herein, 
was for processing carrots, l-inch minimum diameter, with an 
allowance of 5 percent for decay, (See Finding of Fact No. 5). 


Respondent further alleges that the 47 tons of carrots it 
received from the complainant in two truckloads (71290 T and 27 
T 578) were not of the quality, grade and size called for in the 
contract. In support of this allegation with respect to the first 
truckload of carrots, respondent submitted a copy of the Federal 
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inspection report made at destination on February 9, 1972, (See 
Finding of Fact No. 7), which certified that the carrots were 
undersize according to the contract specifications of 1 1/4-inch 
minimum diameter alleged by respondent and also contained 7 
percent soft rot and gray mold in various stages. Complainant, on 
the other hand, relied on the results of the Canadian shipping 
point inspection of the first truckload which certified the carrots 
to be within the tolerances agreed upon by the parties in their 
modified contract. We find on the basis of the evidence presented 
and in view of the fact that this sale was f.o.b. Canadian shipping 
point that the first load of carrots did meet contract specifications 
and we conclude that respondent is liable to complainant for the 
contract price of $50 per ton for the 27 tons of carrots in the first 
truckload. We conclude further that respondent is likewise liable 
to complainant for the contract price of the 20 tons of carrots in 
the second truckload of carrots since the record clearly shows that 
those carrots also met contract requirements at Canadian ship- 
ping point and respondent has not sustained its burden of proving 
that those carrots failed to meet contract specifications at 
destination. 


Respondent’s failure to make full payment promptly is in 


violation of section 2 of the Act. Reparation in the amount of 
$2,350.00 should be awarded to complainant with interest. 


We also conclude that respondent’s counterclaim must be 
dismissed for want of jurisdiction since complainant is not 
licensed under the Act and there has been no showing that he was 
operating subject to license at the time of the transactions in- 
volved herein. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,350.00, with interest 
thereon at the rate of 8 percent per annum from March 1, 1972, 
until paid. 


The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 15,646) 


In re FountTAIN oF HEALTH, Inc. PACA Docket No. 2-2954. De- 
cided January 22, 1974. 


Licensing provisions — failure to comply with — Failure to pay promptly 
and in full — Wilful, repeated and flagrant violations — Publication of 
facts 


Where respondent wilfully, repeatedly and flagrantly violated the Act and re- 
gulations in failing to pay in full and to pay promptly for perishable agri- 
cultural commodities purchased in commerce, and in failing to comply with 
the licensing provisions of the Act, the facts and circumstances of such 
violations shall be published. 


Moulton S. Dowler, for complainant. 
Respondent pro se. 


Decision by Harry S. McAlpin, Administrative Law Judge. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Com- 
modities Act of 1930, as amended (7 U.S.C. 499a et seq.), 
hereinafter called the Act. It was instituted by a complaint filed 
on April 27, 1973, by the Fruit and Vegetable Division, 
Agricultural Marketing Service, United States Department of 
Agriculture. The respondent was charged with wilfully violating 
the provisions of the Act and the regulations promulgated 
thereunder by the Secretary of Agriculture (7 CFR 47.1 et seq.), 
hereinafter referred to as the Regulations. 


Copies of the complaint and of the Rules of Practice were served 
on the respondent on June 28, 1973. Respondent was notified in 
writing that an answer should be filed within 20 days, and that 
failure to file an answer denying the allegations of the complaint 
and requesting an oral hearing would constitute an admission of 
such allegations and waiver of hearing. 


Respondent has filed nothing. This decision and order, 
therefore, are issued pursuant to Section 47.30(c) of the Rules of 
Practice, as amended (7 CFR 47.30(c) as amended). 


FINDINGS OF FACT 
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1. Respondent, Fountain of Health, Inc., is a Nevada cor- 
poration, whose last known mail address is 713 Ogden Street, Las 
Vegas, Nevada 89101. 


2. Respondent is not licensed, nor was it licensed at the time of 
the transactions listed herein. By notices in writing dated July 
1971, July 21, 1971 and May 1, 1972, respondent was notified that 
its operations were subject to license and it was given the op- 
portunity to obtain such license, as required under Section 3 of the 
Act (7 U.S.C. 499(c)). Respondent has failed to do so. 


3. During the period of March 1971 through March 1972, 
respondent purchased, received, and accepted without complaint 
six lots of fruits and vegetables, all being perishable agricultural 
commodities, in interstate commerce, but failed to make full 
payment promptly of the agreed purchase prices, or balances 
thereof, to the three sellers. The details of these transactions are 
set forth in the Complaint. 


4. All of the sellers listed in the Complaint filed a formal 
reparation complaint against respondent. As a result, the Judicial 
Officer issued reparation awards against respondent as set forth 
in the Complaint. As of this date, these awards have not been 
satisfied. 


5. By notices in writing July 19, 1971, July 21, 1971, and May 
1, 1972, respondent was informed of its violations of Section 2 of 
the Act in failing to make full payment promptly of the agreed 
purchase prices for the transactions set forth in paragraph 3 of the 
Complaint. Respondent answered in writing, dated June 13, 1972, 
admitting the amounts due and unpaid and to operating subject 
to the Act without an effective and valid license when aware such 
a license is required. Respondent has failed to bring itself into 
compliance with the lawful requirements of the Act. 


6. The acts of respondent in failing to make full payment pro- 
mptly of the agreed purchase prices, or balances thereof, as 
alleged in paragraph 3 of this Complaint constitute wilful, 
flagrant and repeated violations of Section 2 of the Act (7 U.S.C. 
499b). 


CONCLUSIONS 


By reason of the facts set forth in the above Findings of Fact, 
the respondent has wilfully, flagrantly and repeatedly violated 
Section 2 of the Act (7 U.S.C. 499b) for which violations the Order 
set forth below is issued. 
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ORDER 


(1) The finding contained herein that respondent has com- 
mitted wilful, flagrant and repeated violations of Section 2 of the 
Act (7 U.S.C. 499b), and the facts and circumstances thereof shall 
be published. 


(2) This Order shall be effective from the 11th day after the 
Decision and Order become final. * 


(3) Pursuant to the amended Rules of Practice governing 
procedures under the Act, this Decision and Order become final 
without further proceedings 35 days after service hereof unless 
appealed to the Secretary by a party hereto within 30 days after 
service hereof, as provided in Sections 47.37(c) and 47.39(a) of the 
Amended Rules of Practice published in the Federal Register of 
November 5, 1973 (38 FR 30444). 


(No. 15,647) 


ARKANSAS VALLEY PropuceE oF Texas, INC. v. DENNY’s PrRopUCE 
Farms, Inc. PACA Docket No. 2-2924. Decided January 23, 
1974. 


Order upon reconsideration 


This order is issued in accordance with the facts and circumstances set forth 
herein. 


Complainant pro se. 
Respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order 
was issued on October 30, 1973, awarding reperation to com- 
plainant in the amount of $3,003. A copy of this order was served 
upon respondent. Respondent filed a petition for reconsideration 
on November 15, 1973, 14 days after being served with a copy of 
the order in this proceeding. Since respondent did not file the 


* The Decision and Order became final January 22, 1974. --Ed. 
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petition within the ten-day period specified in section 47.24 of the 
Rules of Practice (7 CFR 47.24), a stay order was issued on 
November 28, 1973, staying the order of October 30, 1973, 
pending final action on the petition. 


Upon reconsideration of the order of October 30, 1973, we find 
that matters set forth in respondent’s petition were thoroughly 
analyzed and considered at the time of the issuance of such order. 
However, in deference to the arguments presented, certain of the 
paragraphs in the petition will be briefly discussed. 


First of all, matters concerning our findings as to the contract 
terms, challenged in paragraphs 3a, 4a, 4e, 6, and 10, of the 
petition were thoroughly considered in the order and merit no 
further discussion at this time. As to paragraph 3b, this too was 
thoroughly considered in the order. 


Second, in paragraphs 4d and 9, respondent alleges that there is 
no basis upon which the shipping-point inspection certificate 
offered by complainant can be found to evidence the quality of the 
specific lot of onions involved in this proceeding. We agree, and 
direct respondent’s attention to the fact that nowhere in the 
decision was this certificate referred to or relied upon to establish 
the quality of these onions at the shipping point. 


Third, in paragraphs 4b, 7 and 11, respondent challenges the 
decision on the grounds that, in respondent’s opinion, the Judicial 
Officer established the contract on the basis of an agency 
relationship between the truck driver and respondent. No such 
agency relationship was assumed or relied upon in reaching the 
decision. The contract resulted from an agreement between 
complainant and respondent, not an agreement between com- 
plainant and the truck driver. The invoice offered by complainant, 
which was signed by the truck driver, was relied upon as a writing 
in support of the alleged terms of the oral contract. We note that 
the terms stated on the invoice were never challenged by 
respondent, to our knowledge, until after the initiation of this 
formal reparation proceeding against respondent. Even though 
the invoice was in existence at the time the onions were placed on 
the truck and was mailed to respondent on or about July 8, 1972. 
The sole reason for discussing the signature of the truck driver on 
the invoice was to establish the existence of the invoice at a 
certain point in time, prior to the rejection of the goods by 
respondent. 


Fourth, in paragraphs 3c, 4c, and 8, respondent challenges the 
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conclusion of the Judicial Officer, that the rejection of the onions 
was without reasonable cause due to the fact that the onion 
condition resulted from abnormal transportation service. This 
matter was fully considered in reaching the decision, and is now 
reaffirmed after further analysis of the situation. That the con- 
tract was f.o.b. has been decided, that the transportation con- 
ditions were abnormal is admitted by respondent; therefore, 
respondent’s rejection was without reasonable cause unless the 
evidence of record establishes that the onions were in a 
deteriorated condition prior to being placed on the truck, or in the 
alternative that the deterioration could not have resulted while 
the onions were in transit. We are of the opinion that the evidence 
before us is insufficient to establish either of these alternatives, 
and it is so concluded. 


As a final point, we direct respondent’s attention to exhibit A of 
the petition for reconsideration. It is our belief that this exhibit 
does not establish the point for which it was offered by respon- 
dent, namely, that it was impossible for these onions to have 
deteriorated to the extent that they did, while they were in transit 
for some four days. Exhibit A recites the result of studies per- 
formed on onions subjected to infection with psuedomonas 
cepacia, which is a biological genus associated with an onion 
disease known as “sour skin.’’ The onions involved in this 
proceeding were reported, in the inspection certificate offered in 
evidence, to be in a decayed condition as a result of a high per- 
centage of ‘“‘Bacterial Soft Rot’ or ‘“‘Black Mold Rot,” no sour 
skin was reported. We note that bacterial soft rot in onions results 
from a biological genus of motile bacteria known as erwinia 
carotovora, in addition, black mold rot is caused by a type of 
fungus known aspergillus niger. Based upon this brief discussion 
it can be clearly seen that the results reported in exhibit A cannot 
be relied upon as evidence of the rate of decay applicable to the 
onions involved in this proceeding. 


We hereby conclude, on the basis of our analysis of respon- 
dent’s petition and after full reconsideration of the decision and 
order of October 30, 1973, that the decision and order is supported 
by the evidence and the law applicable thereto. Accordingly, 
respondent’s petition is hereby dismissed without prior service 
upon complainant. 


The order of October 30, 1973, is hereby reinstated and the 
reparation awarded therein shall be paid within thirty days from 
the date of this order. 
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Copies hereof shall be served upon the parties. 


(No. 15,648) 


Car. JosepH Maaaio, Inc. v. MENDELSON-ZELLER Co., INc. PACA 
Docket No. 2-2969. Decided January 23, 1974. 


Order dismissing petition for reconsideration 


This order is issued in accordance with the facts and circumstances set forth 
herein. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on November 5, 1973, awarding reparation to 
complainant against respondent in the amount of $592.00 with 
interest. A copy of this order was served on both parties on 
November 7, 1973. Under section 47.24(a) of the rules of practice 
(7 CFR 47.24(a)), a petition for reconsideration of the order shall 
be made by petition to the Secretary and filed with the Division 
within 10 days after the date of service of the order. However, ina 
telegram received by the Department on November 15, 1973, 
respondent asked for an extension of time, due to previous 
business commitments, to file a petition for reconsideration. 
Pursuant to this request, an order was issued on November 19, 
1973, staying the order of November 5, 1973, and granting 
respondent an extension of time until December 5, 1973, within 
which to file such petition. Thereupon, respondent filed a petition 
for reconsideration, which was received by the Department on 
November 26, 1973. 


In its petition, respondent claims that the order of November 5, 
1973, is in error in concluding that it accepted this shipment. 
Respondent argues that the goods were in fact rejected. 


For proper rejection to occur, the produce must be rejected 
within a reasonable time. Under 46.2(cc)(2) of the rules of practice 
(7 CFR 46.2(cc)(2)), a ‘reasonable time’’, with respect to truck 
shipments of fresh fruits and vegetables, is defined as not ex- 
ceeding 8 hours after the receiver or a proper representative is 
given notice of arrival and the produce is made accessible for 
inspection. For such rejection to be effective, the notice of 
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rejection must be in clear and unmistakable terms. Hunt’s Best 
Strawberry Marketv. Humboldt Foods, Inc., 20 A.D. 236. Mere 
complaints regarding a shipment cannot be considered a notice of 
rejection. United Packing Co. v. Connecticut Celery Co., 16 A.D. 
810. From the evidence it is concluded that respondent’s 
telephone conversation with complainant on the morning. of 
Monday, September 11, 1972, regarding the inspection results, 
took place within the 8-hour time limit under section 46.2(cc)(2), 
but that the content of the conversation was in the form of a 
complaint and was not a clear and unmistakable rejection, as is 
required for an effective rejection. Failure to give a timely notice 
of rejection constitutes a constructive acceptance, resulting in 
respondent being liable for the contract price, less any provable 
damages resulting from any breach of the contract by com- 
plainant. Rollie Baldwin Co. v. Penn Produce Co. of Allentown, 
Pa., 19 A.D. 206. 


Proof of warranty, breach thereof, and resulting damages are 
necessary to succeed in a proceeding under the act. O’Donnell 
Fruit Co. of Pittsburgh v. Matthew Mercurio, 18 A.D. 1173. 
Although no express warranty is present, there is an implied 
warranty of suitable shipping condition. Assuming, without 
deciding, that respondent had proved the applicability of the 
suitable shipping condition warranty, it is incumbent upon 
respondent to prove both breach and damages by a preponderance 
of the evidence. Garin Co. v. Gelman Comm. Co., 32 A.D. 223. 
Omak Fruit Growers v. R. F. Taplett Fruit, 31 A.D. 1070. 
Respondent contends that complainant breached the suitable 
shipping condition warranty. However, it matters little whether 
the warranty of suitable shipping condition is applicable and was 
breached by complainant in regard to this shipment, for even if we 
assume the applicability and breach of the warranty, respondent 
has failed to show the extent of its damages, if any, stemming 
from the alleged breach, as will hereinafter appear. 


The general measure of damages for breach of warranty, where 
the receiver has accepted the goods, is the difference between the 
value of the goods actually delivered at the time and place of 
delivery to the buyer, and the value the goods would have had at 
that time and place if they had met contract requirements. A.A. 
Corte & Sonsv. J. Lerner & Son, 14 A.D. 320. Peru Orchards Co., 
Inc. v. Economy Produce Co., 23 A.D. 325. With respect to the 
value a shipment would have had if it had met contract 
requirements, there being no other evidence available, we will 
accept as indicative of such value the f.o.b. contract price, plus 
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freight to destination. The actual market value of goods delivered 
may be evidenced by the resale price when such goods are resold 
by the buyer (or receiver) in a prompt and proper manner. In 
determining the value the goods would have had if they had met 
contract requirements, it is necessary to include the f.o.b. con- 
tract price ($592.00) plus the cost for freight; however, the freight 
charge has not been included, thus resulting in the lack of a 
necessary ingredient when computing the market value of lettuce 
meeting contract requirements. In determining the value of the 
goods actually delivered at time and place of delivery to buyer, 
the results of a prompt and proper resale may be used. In this 
regard, respondent claims it received $187.00 less freight, but has 
submitted no evidence of a prompt and proper resale. In short, the 
absence of an account sales or other evidence submitted by 
respondent, to show whether the resale was prompt and proper, 
leaves the Department with no evidence of the value of goods 
actually delivered by seller. Ralph Samsel Co. v. L. Gillarde & 
Sons Co.,19 A.D. 374. Such evidence is necessary if the proceeds 
are to be accepted as reflecting the market value of goods actually 
delivered. National Produce Distributors, Inc. v. Harrisburg 
Daily Market, Inc., 19 A.D. 426. In the absence of evidence 
showing time and place of resale and prices obtained, the figures 
submitted by respondent cannot be accepted as part of the 
measure of respondent’s damages. Parkhill Produce Co. v. 
Zeidenstein Bros., 16 A.D. 997. 


Respondent’s failure to prove damages makes it unnecessary to 
consider questions of alleged warranty and breach thereof by 
complainant. Edward Dilatush & Co. v. Sacks Bros. Wholesale 
Fruit & Produce, Inc., 20 A.D. 626. It is therefore concluded that 
respondent has failed to sustain its burden of proof with respect to 
the issue of damages regarding the alleged breach of warranty as 
to suitable shipping condition, and that respondent, therefore, 
owes complainant the purchase price, or $592.00 


In passing, it might be noted that while the decision in the 
original order, as well as that in the present order dismissing 
respondent’s petition for reconsideration, is based on the fact that 
respondent has failed to establish the extent of its damages 
resulting from the alleged breach by complainant of the warranty 
of suitable shipping condition, we would further point out that 
respondent’s 2-day delay in picking up the 160 cartons of lettuce 
at shipping point is sufficient by itself to render the suitable 
shipping condition warranty inapplicable. More specifically, 
under 46.43(j) of the regulations (7 CFR 46.43(j)), it is necessary 
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that a shipment be handled under normal transportation service 
and conditions for the warranty of suitable shipping condition to 
be applicable. We conclude that in this particular case, respon- 
dent’s 2-day delay in picking up and loading the 160 cartons of 
lettuce cannot be considered normal transportation service. 
Accordingly, the warranty of suitable shipping condition would 
not be applicable in this case. 


On reconsideration we find no error in our previous order. In our 
opinion, the order of November 5, 1973, was amply supported by 
the evidence of record and the law applicable thereto. Ac- 
cordingly, respondent’s petition is hereby dismissed without prior 
service upon complainant, the stay order of November 19, 1973, is 
vacated, and the reparation awarded in our order of November 5, 
1973, shall be paid within 30 days from the date of this order. 


This order shall be published and copies shall be served upon 
the parties. 


(No. 15,649) 


PERELL, INc. v. ANTHONY ABBATE Fruit Distriputors. PACA 
Docket No. 2-2668. Decided January 24, 1974. 


Order upon reconsideration 


This order is issued in accordance with the facts and circumstances set forth 
herein. 


Decision by Donald A. Campbell, Judicial Officer. 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order 
was issued November 28, 1973, awarding reparation to com- 
plainant in the amount of $6,200. A copy of this order was served 
upon respondent. Respondent filed a petition for reconsideration 
within the ten-day period allowed by section 47.24 of the Rules of 
Practice (7 CFR 47.24), and an amendment thereto in the form of 
a telegram. In accordance with that section, the timely filing of 
the petition operated to set aside our order of November 28, 1973, 
pending further action on the petition. 


In paragraph # 1 of the petition for reconsideration, as 
amended, respondent alleges that the decision is incorrect, for the 
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reason that complainant failed to offer sufficient evidence. 
Specifically, respondent contends that complainant failed to 
prove that arrangements to ship the grapes from Oakland, 
California to San Juan, Puerto Rico, were made prior to the date 
of tender, which fact respondent argues is essential to the proof of 
complainant’s claim. Respondent also seems to suggest that it is a 
trade custom in the case of contracts for overseas shipments of 
produce, for the receiver to make shipping arrangements in ad- 
vance with a steamship line to accept the produce, and for freight 
to be prepaid. 


First, we conclude that respondent’s assertions as to the 
requirements for advance shipping arrangements and prepaid 
freight are in the nature of new evidence and since the time 
allowed for the presentation of evidence has expired such new 
evidence may not now be considered. Second, even if such 
evidence were to be considered, we conclude that it would not be 
of sufficient weight to merit a reversal of the decision. The con- 
tract was on a delivered basis to the Oakland pier, and it con- 
tained no provisions requiring that definite shipping 
arrangements be made in advance by complainant. Therefore, 
under this contract, it was respondent’s duty to deliver the grapes 


to the Oakland pier. Complainant’s disposition of them from that 
point is irrelevant to this proceeding. It is our opinion that 
respondent’s assertions in paragraph # 1 of the petition for 
reconsideration are without merit and should be dismissed. 


In paragraph # 3 of his petition, respondent asserts that the 
damages awarded complainant were based upon lost profits and 
were excessive, since complainant did not prove costs resulting 
from the cancellation of transportation arrangements. As stated 
in the conclusions of the decision, damages for the non-delivery of 
produce are calculated by figuring the “‘difference between the 
market price at the time when the buyer learned of the breach and 
the contract price.’’ See section 2-713 of the Uniform Commercial 
Code. The market price is to be determined at the place for tender. 
The loss of profits on the transaction is irrelevant under the 
provisions for calculating damages relied upon in the decision. We 
again reiterate that the damages are not based upon lost profits, 
but are calculated by comparing the value of the produce, at the 
time and place of tender, to the contract price. Finally, the proof 
of transportation costs is not a necessary element to the establish- 
ment of damages in this case, and therefore, respondent’s 
assertion is without merit. 
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As concluded above, and upon reconsideration of the entire 
decision and order of November 28, 1973, it is our opinion that the 
decision and order is supported by the evidence and the law ap- 
plicable thereto. Accordingly, respondent’s petition is hereby 
dismissed without prior service upon complainant. 


The order of November 28, 1973, is hereby reinstated, and the 
reparation awarded therein shall be paid within thirty days from 
the date of this order. 


Copies of this order shall be served upon the parties. 


(No. 15,650) 


WittiAmM ANDERSON Co. v. JOHN STOKER. PACA Docket No. 
2-3124. Decided January 24, 1974. 


Order vacating stay order and reinstating prior order 


This order is issued in accordance with the facts as set forth herein. 


Decision by Donald A. Campbell, Judicial Officer. 


On September 25, 1973, a default order was issued awarding 
reparation to complainant against respondent in the amount of 
$2,825.00. On October 1, 1973, a motion was filed by respondent 
requesting—in effect—that additional time be allowed for the 
filing of an answer. Accordingly, the order of September 25, 1973, 
was stayed by an order of October 18, 1973, pending the issuance 
of a further order. 


Since respondent’s motion of October 1, 1973, did not set forth 
good reason for reopening this proceeding he was advised, by 
letter dated November 21, 1973, that within a stated period of 
time he must file a motion in the nature of an amendment to his 
motion of October 1, setting forth good reason why this 
proceeding should be reopened. The time for filing has expired and 
the amendment to the motion has not been filed. 


We find that respondent has failed to show good reason for the 
reopening of this proceeding. Accordingly, the motion to set aside 
respondent’s default is denied, the stay order of October 18, 1973, 
is vacated and the order of September 25, 1973, is reinstated. The 
reparation awarded in that order shall be paid within thirty days 
from the date of this order. 
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Copies of this order shall be served upon the parties. 


(No. 15,651) 


GLENDALE Propuce Company v. THE ZEITER Foop CorRPoRATION. 
PACA Docket No. 2-2998. Decided January 28, 1974. 


Free sample claim with respect to 20 shipments — failure to establish 


Where respondent agreed to pay for the 20 shipments in question, respondent 
is liable to complainant for the invoice price thereof in the amount of 
$304.98. 


Invoice No. 136901 — allegation of payment — Burden of proof — failure to 
sustain 


Where respondent failed to prove that it paid for invoice No. 136091, respondent 
is liable to complainant for the amount thereof, $72.00. 


Invoice No. 124010 — Claim of non-receipt by respondent — Burden of proof 
upon complainant — Failure to sustain 


Where complainant failed to sustain its burden of proof that Invoice No. 124010 
was delivered to respondent, respondent will not be held liable for the a- 
mount thereof. 

Total of purchase prices due — Reparation awarded for 


Where the total purchase prices due and owing to complainant by respondent 
amount to $376.98, reparation for said amount is awarded complainant. 


Complainant pro se. 
Respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $480.93 in con- 
nection with the sale of 22 lots of mixed fresh vegetables in in- 
terstate commerce. 


A copy of the report of investigation prepared by the Depart- 
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ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000, the shortened procedure provided in the 
rules of practice (7 CFR 47.20) is applicable. Under this 
procedure, the verified pleadings of the parties are considered a 
part of the evidence in the case, as is the Department’s report of 
investigation. In addition, the parties were given the opportunity 
to submit further evidence to supplement that contained in the 
pleadings and the report of investigation. Complainant submitted 
further evidence in the form of an opening statement. Respondent 
was given the opportunity to submit further evidence in the form 
of an answering statement, but did not do so. Neither party filed a 
brief. 


FINDINGS OF FACT 


1. Complainant, Glendale Produce Company, is a corporation 
whose address is 715 S. Central Avenue, Los Angeles, California. 


2. Respondent, the Zeitzer Food Corporation, is a corporation 
whose address is 35-10 Northern Boulevard, Long Island City, 
New York. At the time of the transactions involved herein, 
respondent was licensed under the Act. 


3. On or about March 13, 1972, through June 12, 1972, in the 
course of interstate ccmmerce, complainant, by oral contract, sold 
to respondent 22 air-freighted shipments of processed, prepared 
fresh vegetables for $480.93. The contract was negotiated by Cal 
Air Produce, a broker of Milburn, New Jersey. 


4. Complainant shipped on March 13, through June 12, 1972, 
21 shipments which respondent accepted at destination. 
Respondent has since refused to pay for any of the items shipped. 


5. The informal complaint was filed November 30, 1972, which 
was within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


Complainant alleges in its complaint that 22 shipments totaling 
$480.93 were sent to respondent pursuant to a contract of sale. 
Respondent acknowledges receiving only 21 shipments, as to 
which it claims that one had already been paid for, with the 
remaining 20 with a total invoice value of $304.98 being free 
samples, pursuant to verbal agreement. 
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The first question presented for decision is whether the 20 
shipments, excluding the transactions covered by invoices No. 
124010 and No. 136091, were free samples or items requiring 
payment. Respondent in its answer alleges that precedents for 
free samples were established on February 3, 14, 28, and March 2, 
1972, when four shipments were sent to it for no charge. However, 
complainant in its reply maintains that the parties had an 
agreement whereby respondent would order and pay for produce 
which had been purchased as samples. Complainant also stated 
that there were times when true samples would be extended to 
respondent without charge. However, complainant maintained 
that respondent agreed to pay for the 20 shipments in question. 
Respondent offered no evidence to rebut complainant’s 
statements in this regard. In addition, the broker submitted a 
statement in support of complainant’s position. In exhibit 4 of the 
investigation report, the broker states as follows: 


“Billings which Zeitzer claims represented samples were, in 
fact, legitimate charges for product which they requested for 
their sales department, clearly designated as separate 
charges apart from their normal customer orders.”’ 


We conclude that respondent agreed to pay for the 20 shipments 
in question. 


Respondent admits receipt and acceptance of the produce 
covered by invoice No. 136091, mentioned above, but alleges that 
this invoice was paid as part of invoice No. 136090. However, 
respondent submitted no evidence of payment in support of this 
claim, and complainant denied respondent’s allegation. We 
conclude that respondent has failed to prove its allegation of 
payment and is liable for the full amount of this invoice, or $72. 


The final issue deals with the shipment covered by invoice No. 
124010, also mentioned earlier, which respondent claims it never 
received. The burden of proof is on the seller to show that a 
shipment is received by the buyer at destination. Anonymous, 13 
A.D. 795. 

In attempting to sustain its burden, complainant has in- 
troduced two items in evidence. The initial item is Exhibit No. 14 
of the complaint, an office memo written up by complainant, 
which in itself offers no proof of delivery. The second is Exhibit C 
of the opening statement, an air bill issued by United Air Lines, 
which complainant alleges freighted the shipment covered by 
invoice No. 124010 to respondent. 

An examination of Exhibit C shows no connection between it 
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and invoice No. 124010. The air bill does not state the number of 
the invoice, or the price of the items shipped. It describes the 
produce as fresh prepared vegetables, a term too broad to identify 
the shipment. The shipping date on Exhibit 14 is May 6, 1972, 
while the date on the air bill is June 7, 1972. The quantity noted 
on Exhibit 14 is 385 pieces, while the quantity noted on the air bill 
is 156 pieces. These inconsistencies disprove any connection 
between invoice No. 124010 and the air bill. 


Complainant has failed to sustain its burden of proof that in- 
voice No. 124010 was ever delivered to respondent, and with no 
additional evidence submitted, respondent will not be responsible 
for payment of the $103.95 from invoice No. 124010. 


The purchase price for the 20 shipments, excluding the trans- 
actions covered by invoices No. 124010 and No. 136091, was 
$304.98. The purchase price for invoice No. 136901 was $72. The 
failure of respondent to pay complainant the total of these pur- 
chase prices, amounting to $376.98, is a violation of section 2 of 
the Act for which reparation should be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $376.98, with interest thereon at 
the rate of 8 percent per annum from July 1, 1972, until paid. 


Copies of this order shall be served upon the parties. 


(No. 15,652) 


GuLF-WESTERN Foop Propucts CompANny v. THE CAVALIER GULLING 
Witson Co. PACA Docket No. 2-2902. Decided January 30, 
1974. 


Refusal to accept delivery — Contract — specific delivery time not provided 
for — Rejection without reasonable cause — constituting breach of con- 
tract — Damages — Reparation 


Where respondent’s rejection of the produce in issue constituted a breach of 
contract with resulting damages to complainant, respondent is liable to 
complainant for the amount due and owing, the difference between the con- 
tract price and the resale price, for a total of $514.75 for which reparation 
is awarded. 
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Complainant pro se. 
Respondent pro se. 
Emory E. Tamplin, Jr., Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
an award of reparation against respondent in the amount of 
$514.75 in connection with a transaction involving a partial 
truckload of cucumbers in interstate commerce. 


A copy of the report of investigation was served upon each of 
the parties. A copy of the formal complaint was served upon 
respondent, which filed an answer thereto, denying any liability in 
the matter. 


Since the amount claimed as damages in the formal complaint 


does not exceed $3,000, the shortened procedure provided in the 
Rules of Practice (7 CFR 47.20) is applicable. Under this 
procedure, the sworn pleadings of the parties are a part of the 
evidence in this case, as is the Department’s report of in- 
vestigation. Additional evidence in the form of an opening 
statement was submitted by complainant. Respondent filed an 
answering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Gulf-Western Food Products Company, is a 
corporation whose address is P.O. Box 3589, Fort Pierce, Florida. 


2. Respondent, the Cavalier Gulling Wilson Co., is a cor- 
poration whose address is 3800 Orange Avenue, Cleveland, Ohio. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On or about June 12, 1972, in the course of interstate 
commerce, complainant sold to respondent 700 cartons of 
cucumbers, U.S. No. 1 grade, at an agreed price of $1.80 per 
carton, f.o.b. basis in Lobeco, South Carolina, for a total contract 
price of $1,260.00. 


4. On June 13, 1972, prior to shipment, complainant obtained a 
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Federal inspection at Lobeco, South Carolina, which certified the 
cucumbers involved herein as being U.S. No. 1 grade. 


5. On June 13, 1972, and pursuant to the foregoing contract 
complainant shipped 700 cartons of cucumbers from Lobeco, 
South Carolina, to respondent at Cleveland, Ohio, by Foxworth 
Truck Brokers, Inc. 


6. During the morning of June 15, 1972, the driver of the truck 
involved herein, Mack Oakley, placed a telephone call to 
respondent at Cleveland, from Pittsburgh, Pennsylvania, to 
apprise it of the arrival time of the truck. 


7. During the telephone conversation between the truck driver 
and respondent, respondent advised the driver that the shipment 
was refused and to not make delivery. 


8. After this rejection by respondent, complainant notified 
respondent of its intention to sell the shipment for respondent’s 
account. 


9. Following the rejection, complainant arranged for the 
shipment of cucumbers to be sold at Cleveland, Ohio. From this 
sale, evidenced by an account sale statement dated June 22, 1972, 
complainant received net proceeds in the amount of $745.24. 


10. The formal complaint was filed on January 22, 1973, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The purchase of the cucumbers by respondent from com- 
plainant is not in dispute. Respondent, however, contends that a 
term of the contract called for delivery of the product to 
respondent in Cleveland not later than 5 AM on June 15, 1972. 
Complainant denies respondent’s contention, alleging that no 
specific time for delivery was agreed on between the parties. As 
the party alleging that delivery was to be accomplished at or 
before a specific time, respondent has the burden of sustaining 
such allegation by a preponderance of the evidence. 


Respondent’s sworn statement is to the effect that it was orally 
understood at the time of contracting that delivery was to be 
made in Cleveland not later than 5 AM on June 15, 1972. Com- 
plainant, in sworn evidence, denies this allegation. No history of 
prior dealings or other evidence has been submitted on this issue. 
Accordingly, on the evidence before us, we hold that respondent 
has failed to establish, by a preponderance of the evidence, that 
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the contract provided for any specific time of delivery. 


Since there was no specific time set for delivery in the contract 
for sale of the cucumbers between the parties, respondent’s 
refusal of the shipment, conveyed to the driver and then to 
complainant, on the morning of June 15, 1972, prior to its arrival 
in Cleveland, Ohio, was a breach of the contract. Since respondent 
had no basis for its rejection of the goods, such rejection was 
therefore without reasonable cause, in violation of section 2 of the 
act. 


In an action by the seller for non-acceptance of produce, the 
general measure of damages is the difference between the contract 
price and the market value at the time the produce ought to have 
been accepted. When the seller promptly and properly sells the 
produce, the amount received from that sale is considered to 
represent the market vlaue. Beaver Brook Farms, Inc. v. H. 
Jacobs Potato, 22 A.D. 427 (1963). Such a sale was conducted 
here. 


The contract purchase price of the 700 cartons of cucumbers 
was $1,260.00. After respondent’s failure to take shipment 
complainant, through the Cleveland Celery Market Co., sold the 
produce for a net price of $745.25. The difference between the 
contract price and the net proceeds is therefore $514.75, which 
represents complainant’s damages for respondent’s_ breach. 
Respondent has made no payment to complainant in connection 
with this transaction. Accordingly there is $514.75 due and owing 
to complainant from respondent, for which reparation should be 
awarded, with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $514.75, with interest thereon 
at the rate of 8 percent per annum from July 1, 1972 until paid. 


The facts and circumstances shall be published. 


Copies thereof shall be served upon the parties. 


COURT DECISION 


Pretrer R. CaTaLanoe v. Earu L. Butz, Secretary of Agriculture, 
Witsur A. Rire, Joun Dimonp, J. J. GaArpNeER. Decided 
January 9, 1974. 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF PENNSYLVANIA 


Civil Action No. 73-610 
SCALERA, JUDGE 


MEMORANDUM AND ORDER 


Plaintiff filed a complaint seeking injunctive relief on July 23, 
1973 and a supplemental complaint seeking a preliminary in- 
junction on August 24, 1973 to enjoin the Secretary of Agriculture 
and his agents from interfering with plaintiff's employment in the 
field of marketing perishable agricultural commodities after 
August 31, 1973. 


Plaintiff filed a brief in support of his position on September 4, 
1973. Defendants opposed the plaintiff’s position with a motion to 
dismiss or, in the alternative, for summary judgment supported 
by a memorandum of law filed September 5, 1973. 


This court held a hearing on the above-captioned matter on 
September 5, 1973, at which time plaintiff requested and was 
granted ten days to file an additional brief in support of his 
position. Plaintiff, however, has failed to file any additional brief. 


This court has jurisdiction pursuant to the Administrative 
Procedure Act, 5 U.S.C. § 551, et seq., 701, et seqg., as applied to 
the actions of the Department of Agriculture under the Perishable 
Agricultural Commodities Act of 1930 (P.A.C.A.), 7 U.S.C. 
§ 499a, et seq. 


The actions of the Secretary of Agriculture and his agents 
which plaintiff seeks to enjoin have their origin in the reparation 
awards entered by the defendants pursuant to 7 U.S.C. § 499g on 
January 31, 1972 against the Pittsburgh Banana Company for its 
failure to pay for certain fruit in accordance with outstanding 
contracts during January 1971 through January 1972. 


These awards have neither been defended, appealed or complied 
with. Therefore, the company’s license was automatically 
suspended. 7 U.S.C. § 499g. In the plaintiff's complaint for 
injunctive relief, it is admitted that he was holder of more than 
10 % of the stock of the Pittsburgh Banana Company and is 
therefore deemed to be ‘‘responsibly connected’”’ with the com- 
pany as defined in 7 U.S.C. § 499a(9). As one “responsibly 
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connected’”’ with a company or ‘“‘person’’! against whom there is 
an unpaid reparation award, plaintiff became ineligible for em- 
ployment in the marketing of perishable commodities by any 
other licensee under P.A.C.A. on January 31, 1972 — the date the 
reparation awards were entered. This ineligibility would continue 
for two years, or until January 31, 1974, unless the licensee- 
employer posts a surety bond in an amount approved by the 
Secretary of Agriculture. 7 U.S.C. § 499h(b)(3). 


In the latter part of August 1972, the agents of the Secretary 
learned that the plaintiff was employed by a P.A.C.A. licensee, 
Michael Rubino. That licensee was thereafter informed on August 
31, 1972 by the Department of Agriculture of the necessity of 
posting the surety bond in an amount approved by the Secretary 
prior to employing the plaintiff. Subsequently, Rubino informed 
the Department of Agriculture that he had terminated the 
plaintiff's employment before ever having applied for the requisite 
bond. 


On October 138, 1972, proceedings were commenced by the 
Secre ary to determine whether the above-mentioned violations 
by the Pittsburgh Banana Company were “flagrant or repeated”’ 
as provided for by 7 U.S.C. 499h(b)(2). Plaintiff, as one 
‘responsibly connected”’ with the company, received notice of the 
above proceedings. Thereafter, the defendant Secretary adopted 
the recommended decision of his agents per 7 U.S.C. 499] that the 
Pittsburgh Banana Company be found to have engaged in 
“flagrant or repeated”’ violations of the Act. The effective date of 
the above decision was ordered to be March 16, 1973. Pursuant to 
7U.S.C. § 499h(b): no licensee of P.A.C.A. could employ for one 
year under any circumstances any person responsibly connected 
with the Pittsburgh Baiana Company. According to the terms of 
this order of March 16, 1973, plaintiff, as one responsibly con- 
nected with the company, was ineligible absolutely to be em- 
ployed by any licensee for a period of one year. 


The plaintiff’s complaints for injunctive relief ask that the 
Secretary of Agriculture and his agents be enjoined from 
prohibiting plaintiff to be employed by a P.A.C.A. licensee after 
August 31, 1973. Plaintiff claims that to declare him absolutely 
ineligible for employment by any other licensee of P.A.C.A. until 
March 16, 1974 is an .ct beyond the statutory power of the 
Secretary of Agriculture and his agents. 


1. The Act defines ‘‘person”’ to include ‘‘individuals, partnerships, corpora: ons, 
and associations.’’ P.A.C.A. § 1, 7 U.S.C. § 499a(1). 
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The complaint of the plaintiff does not allege that 7 U.S.C. 
§ 499h(b) is unconstitutional in any manner or that the 
procedures herein contravene the goals of the Bankruptcy Act 
§ 17,11 U.S.C. § 35, as was claimed by petitioners in Birkenfield 
v. United States, 369 F.2d 491 (3d Cir. 1966), and in Zwick v. 
Freeman, 373 F.2d 110 (2d Cir. 1967). We believe that plaintiff’s 
claim stems from his confusion over the specific application of 7 
U.S.C. § 499h(b) to him as one responsibly connected with a 
company that has been found to have violated 7 U.S.C. § 499g in 
not paying the reparation awards entered against it and that has 
been adjudged to have engaged in flagrant and repeated 
violations of § 499(h)(b). These sanctions are related in that they 
arise out of the same facts. The violations are distinct per 
§ 499h(b) with each finding having a different consequence as has 
been explained above. Although the operation of this statute is 
harsh, the Court of Appeals of this Circuit has held the above- 
mentioned sanctions of § 499h(b) to be supported by the 
legitimate objective to suppress unfair and fraudulent practices in 
the perishable commodities industry. See Birkenfield v. United 
States, supra. We must therefore grant the motion to dismiss. 


An appropriate order will be entered. 


ORDER 
And now, this 9th day of January, 1974; 


It is ordered and decreed that the defendants’ motion to dismiss 
be and hereby is granted and judgment be entered for the 
defendants. 


DISMISSAL — ON AUTHORIZATION OF COMPLAINANT 
(No. 15,653) 

AnTHONY ABBATE Fruit DistrisuTtors v. GIANUKOS-MANDOLINI 
Company. PACA Docket No. 2-2359. In order issued 
January 2, 1974, by Donald A. Campbell, Judicial Officer. 

(No. 15,654) 
JirFy Fry Inc. v. ArtIE’s Foop Propucts, Inc. PACA Docket No. 


2-2138. In order issued January 2, 1974, by Donald A. 
Campbell, Judicial Officer. 
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(No. 15,655) 


VERNON G. HAGEN v. ARTIE’s Foop Propucts, Inc. PACA Docket 
No. 2-2137. In order issued January 2, 1974, by Donald A. 
Campbell, Judicial Officer. 


(No. 15,656) 


RosBert CoLweELi v. SAN-TEX VEGETABLE Company. PACA Docket 
No. 2-3192. In order issued January 30, 1974, by Donald A. 
Campbell, Judicial Officer. 


DISMISSAL — AUTHORIZATION OF PARTIES 
(No. 15,657) 


Metro Citrus Corporation v. HIGHLAND Foop Propucts Cor- 
PORATION. PACA Docket No. 2-2052. Of complaint and 
counterclaim, in order issued January 18, 1974, by Donald 
A. Campbell, Judicial Officer. 


(No. 15,658) 


JOHN WeEYMAN v. WASHINGTON Fruit & Propuce Co. PACA Dock- 
et No. 2-2851. Dismissal of complaint renders respondent’s 
petition for redonsideration moot, in order issued January 23, 
1974, by Donald A. Campbell, Judicial Officer. 


REPARATION AWARDED — ADMISSION OF LIABILITY 
(No. 15,659) 


Epwarp A. Sgus v. Re-Cycite, Inc. PACA Docket No. 2-3201. 
Reparation of $5,100.48 with 8 percent interest from Decem- 
ber 1, 1972, awarded complainant against respondent in 
order issued January 28, 1974, by Donald A. Campbell, 
Judicial Officer. 
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REPARATION AWARDED — DEFAULT ORDER 


(No. 15,660) 

D. & B. Farms v. Ritcuie Bros. PACA Docket No. 2-3193. Re- 
paration of $6,781.00 with 8 percent interest from January 1, 
1973, awarded complainant against respondent in order 
issued January 11, 1974, by Donald A. Campbell, Judicial 
Officer. 


(No. 15,661) 


Roya Packine Company v. ALston Propuce. PACA Docket No. 
2-3195. Reparation of $1,183.40 with 8 percent interest 
from April 1, 1973, awarded complainant against respondent 
in order issued January 11, 1974, by Donald A. Campbell, 
Judicial Officer. 


(No. 15,662) 


CarGILL Propuce Company v. SHELBY WHOLESALE Company, INc. 
PACA Docket No. 2-3198. Reparation of $2,774.60 with 8 
percent interest from June 1, 1973, awarded complainant 


against respondent in order issued January 14, 1974, by 
Donald A. Campbell, Judicial Officer. 


(No. 15,663) 


LoutsiANA STRAWBERRY & VEGETABLE DiIsTRIBUTING CoMPANY, 
Inc. v. SHELBY WHOLESALE Company, INc. PACA Docket 
No. 2-3199. Reparation of $4,631.70 with 8 percent interest 
from May 1, 1973, awarded complainant against respondent 
in order issued January 14, 1974, by Donald A. Campbell, 
Judicial Officer. 

(No. 15,664) 


Procacci Bros. SALES CorPoRATION v. TULIN PRopUCE COMPANY. 
PACA Docket No. 2-3196. Reparation of $160.00 with 8 
percent interest from April 1, 1973, awarded complainant 
against respondent in order issued January 14, 1974, by 
Donald A. Campbell, Judicial Officer. 
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(No. 15,665) 


BALLANTINE Propuce Co., Inc. v. Atston Propuce. PACA Docket 
No. 2-3203. Reparation of $1,130.00 with 8 percent interest 
from September 1, 1973, awarded complainant against 
respondent in order issued January 18, 1974, by Donald A. 
Campbell, Judicial Officer. 


(No. 15,666) 


CascaDIAN Fruit Suppers, Inc. v. Aston Propuce. PACA Dock- 
et No. 2-3202. Reparation of $812.00 with 8 percent interest 
from June 1, 1973, awarded complainant against respondent 
in order issued January 18, 1974, by Donald A. Campbell, 
Judicial Officer. 


(No. 15,667) 


Jack Frost Fruit Co. v. PANNo & Sons, Inc. PACA Docket No. 
2-3208. Reparation of $525.00 with 8 percent interest from 
May 1, 1973, awarded complainant against respondent in 
order issued January 21, 1974, by Donald A. Campbell, 


Judicial Officer. 
(No. 15,668) 


GERALD E. Mann v. Royat MEton Company. PACA Docket No. 
2-3206. Reparation of $16,392.03 with 8 percent interest 
from July 1, 1973, awarded complainant against respondent 
in order issued January 21, 1974, by Donald A. Campbell, 
Judicial Officer. 


(No. 15,669) 


Nicuotas J. Zeritto, Inc. v. Tony Carotto Propuce. PACA 
Docket No. 2-3207. Reparation of $380.25 with 8 percent in- 
terest from May 1, 1973, awarded complainant against res- 
pondent in order issued January 21, 1974, by Donald A. 
Campbell, Judicial Officer. 
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(No. 15,670) 
VERDE Farms ComPAny v. F & F Propuce Company. PACA Docket 
No. 2-3204. Reparation of $2,569.56 with 8 percent interest 


from July 1, 1972, awarded complainant against respondent 
in order issued January 21, 1974, by Donald A. Campbell, 


Judicial Officer. 
(No. 15,671) 


VaNA TRADING Company, INc. v. Expepito J. Reynatpo. PACA 
Docket No. 2-3205. Reparation of $290.00 with 8 percent in- 
terest from July 1, 1973, awarded complainant against res- 

pondent in order issued January 22, 1974, by Donald A. 


Campbell, Judicial Officer. 
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Packers and Stockyards Act, 1921 — Cont. 
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prior to hearing is irrelevant to the sanc- 
tion after hearing 


The press release issued by the agency is not a 
part of the sanction 


NET PROCEEDS 


Failure to pay when due 


Peere bb, Tem TO CONSIONOL .....6.66.64 dass wean eee oe el eels 53 


Improper use of 


PACKER 


Engaging in business as dealer 


Giving or offering of gifts to induce promotion 
of purchases 
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Packers and Stockyards Act, 1921 — Cont. 


PURCHASE PRICE 


Failure to pay promptly and in full 


Failure to reimburse agent for 


RECORDS 


Alteration of, brand or health inspection 


SANCTION 


Suspension until deficit in Custodial Account 
is eliminated 


Suspension until in full compliance with bonding 
requirements 


Suspension for 21 days and thereafter until 
deficit in Custodial Account is eliminated 


Suspension for 36 days 


MsHonnign 1OF SOvGAYS .. 6. okies. adeees see eecaseatacctaaewaes 48 


SCALES 


Back-balancing of 

Failure to operate in accordance with regulations................ 88 
SCALE TICKETS 

Incorrect or incomplete 
STOCKYARD SERVICES 


Alleged failure to meet requirement of regula- 
tions, unsustained 


UNFAIR PRACTICES 


Dual ownership and operation 


Packer engaging in business as dealer 


UNFAIR AND DECEPTIVE PRACTICES 


Purchasing livestock for an agreed commission 
or buying charge and in addition taking 
profit, in the same transaction, from 
price mark-ups without prior approval or 
knowledge of the principal for whom such 
livestock was purchased 

Reselling, after buying from consignment, at 
higher prices and failing to remit increase 
to consignors 
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Packers and Stockyards Act, 1921 — Cont. 


Unfair and deceptive practices — Cont. 


Weighing livestock at less than their true and 
correct weights 


WILFULNESS FACTOR 


Carelessness in conduct and in market support 
activities was to the extent to constitute 
wilfullness 


PERISHABLE AGRICULTURAL COMMODITIES 
ACT, 1930 


ALLEGATION OF PAYMENT 


Failure to prove 


BANKRUPTCY 


Discharge in does not absolve viola- 
PURIPIN ooo, b.0 ols Chats’ 9 ave a. Brice nape Sirariele Hinata. ee Tee AS 204, 208, 219, 236, 239 


BURDEN OF PROOF 


Failure to sustain 197, 239 


CONTRACT 


CONTRACT TERMS 


Alleged modification of, unsustained 
DAMAGES 
Measure of 
DELIVERY 
Refusal to accept 
FREE SAMPLE SHIPMENT 
Claim of unsustained 
FRAUD 


Allegation of unsustained 
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Perishable Agri. Commodities — Cont. 
F. O. B. TRANSACTION 
Suitable shipping condition 
GRADE 


Ree INOs © POCRIOCS ce KoA ins a ae cnaee ocleeiece cama eae ame emaaawes 204 


INVOICE 

Failure to deliver 
JURISDICTION 

Lack of, in counterclaim 

Complainant not licensed under the Act 

LICENSING PROVISIONS 

Failure to comply with 
MERCHANTABILITY 


No commercial value 


NET PROCEEDS 


Failure to remit . 200, 203 


PUBLICATION OF FACTS 


Wilful, repeated and flagrant’ viola- 
GEIS Oe, pier eisai cies a ti oes alate Sapa ac 1 ars his NE oe eve ei 200, 203, 211 


PURCHASE PRICE 


Pailure to pay promptly and im full ......... 2... 002%: 200, 203, 211 


REPEATED AND FLAGRANT VIOLATIONS 


Failure to pay in full for purchases 200, 203, 211, 225 


Panure: to Temi NEG PROCGeGs: << ..ck.ccccctyctkanaesceemns sees 200, 203 


RECOVERY 


Non-entitlement to, 
freight advance 


SANCTION 
Revocation of license 
SUITABLE SHIPPING CONDITION 


Breach of warranty of 


Abnormal deterioration 
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